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STATEMENT OF THE CASE 

When a citizen of another state is injured in her home state, and she then 

moves to Florida and files a lawsuit here, the Florida Supreme Court has held that 

the laws of the foreign state govern the dispute.  That is what should have 

happened in this case, but it did not.   

Plaintiff Mary Howles was a life-long resident of Michigan, and she alleges 

she was injured by exposure to cigarette smoke while living there.  She 

subsequently moved to Florida, discovered her injury, and sued the cigarette 

manufacturers in Broward County Circuit Court, claiming to be a member of the 

Engle class and requesting compensatory and punitive damages.  If this were not 

an Engle case, it is undisputed that established Supreme Court precedent would 

have required the court to apply Michigan law to the dispute, which in turn would 

have had the effect of barring the punitive damages claim, because Michigan law 

does not allow punitive damages in this type of civil case.  But because the Engle 

trial was conducted under Florida law, the court believed it was required to apply 

Florida law to all aspects of plaintiff’s case, and it allowed her to recover $6 

million in punitive damages.   

The trial court erred by concluding that Engle precluded the application of 

Florida’s choice-of-law rules to plaintiff’s punitive damages claim.  As the Florida 

Supreme Court held last year in Soffer v. R.J. Reynolds Tobacco Co., 187 So. 3d 
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1219 (Fla. 2016), the manner in which punitive damages were tried in Engle has 

“no application to claims for punitive damages sought by Engle progeny 

plaintiffs,” who must “independently prove” that they are entitled to punitive 

damages, without relying on Engle.  We do not challenge the trial court’s decision 

to apply Florida law to plaintiff’s substantive claims, but Michigan law should 

have applied to her punitive damages claim. 

The error had two prejudicial consequences:  First, the jury was permitted to 

award punitive damages that would not have been available under Michigan law.  

Second, plaintiff was permitted to introduce highly inflammatory evidence in 

support of her request for punitive damages—evidence that would have been 

irrelevant to her standalone claims for compensatory damages.  That evidence 

inflamed the jurors’ emotions, resulting in a $4 million compensatory damages 

award for pain and suffering—even though plaintiff’s smoking-related diseases 

were caught and treated at a very early, asymptomatic stage, and even though 

today, more than 20 years after diagnosis, she remains, in her words, in “pretty 

good health.”  The jury’s multimillion-dollar pain-and-suffering award to a living 

smoker with lung disease—higher than almost all such judgments in the history of 

the Engle litigation—is grossly excessive, and that excessiveness shows that the 

punitive damages evidence tainted the trial. 
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Because the court erred in allowing the punitive damages claim—and 

consequently admitted highly prejudicial evidence that affected the outcome of the 

entire trial—this Court should vacate the judgment, strike the punitive damages 

claim, and remand for a new trial on the compensatory damages claims.   

In the alternative, even if the Court believes that punitive damages were 

properly in the case, it should nonetheless remand for a new trial because the 

excessive award of compensatory damages demonstrates that the jury was 

motivated by passion and prejudice in reaching its verdict.  At the very least, the 

Court should order a new trial on damages or substantial remittitur.   

Finally, as we explain in more detail below, if the Court ultimately upholds 

any portion of the punitive damages judgment, it should remand and direct the trial 

court to apply a credit against any such award based on a stipulation entered during 

the appeal of the original Engle judgment. 

A. Plaintiff And Her Complaint 

Plaintiff Mary Howles is a 74-year-old woman who was born in Michigan 

and lived there until she moved to Florida in 1995 at the age of 53.  T2. 1983.1  The 

entire time she was a smoker, she was a Michigan resident: she began smoking in 

                                           
1  As discussed infra at p. 5, there were two trials in this case.  Citations to the 
October 2016 trial transcript appear as “T2. [page number(s)],” while citations to 
the January 2016 trial transcript appears as “T1. [page number(s)].”  The cited 
portions of the trial transcripts are provided in Tab F of the Appendix to this brief. 



 

4 
 

the 1950s and smoked daily until 1991 (despite working as a nurse for cancer 

patients and knowing that smoking causes lung cancer and emphysema).  Id. 2061-

63, 2079, 2084, 2096, 2154-55.  In 1991, she decided to quit smoking because she 

had developed some shortness of breath, and she has not smoked a cigarette since.  

Id. 2110-12.  Four years after she quit smoking, plaintiff moved to Florida.  Id. 

1983.  Later that same year, a pre-employment physical revealed that although she 

was experiencing no symptoms, she had lung cancer and emphysema (a form of 

chronic obstructive pulmonary disease, or COPD).  Id. 2039, 2041, 2113-14.  Her 

lung cancer was treated with surgery and cured; her COPD (a chronic condition) 

has been managed with medication for the last 22 years.  Id. 1960, 2335. 

In 2007, plaintiff filed this suit against defendants Philip Morris USA Inc. 

(“PM USA”) and R.J. Reynolds Tobacco Co. (“Reynolds”).  R. 1-12.2  She sought 

compensatory and punitive damages based on claims of strict liability, fraud, 

conspiracy to commit fraud, and negligence.  Id. ¶¶ 66-78.  She alleged that she 

was “an Engle class member”3 and that she was therefore entitled to rely on (1) the 

pendency of the Engle class action to toll the statutes of limitation applicable to her 

                                           
2  Citations to the Amended Record on Appeal appear as “R. [page 
number(s)],” and citations to the Supplemental Record on Appeal appear as “S.R. 
[page number(s)].”    Copies of select record material cited herein are provided in 
the Appendix to this brief, with citations appearing as “[App. Tab [letter]].” 

3  See Engle v. Liggett Grp., Inc., 945 So. 2d 1246 (Fla. 2006). 
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claims; and (2) the Engle jury’s factual findings to establish the wrongful-conduct 

elements of those claims.  R. 1549-1559, ¶¶ 3-6, 13-51.   

The case originally went to trial before Judge John Murphy III in January 

2016, but the court declared a mistrial after the jury was unable to reach a 

unanimous verdict.  T1. 3309-10.  It was then retried before Judge Mily Rodriguez 

Powell in October and November 2016.  As is typical in Engle progeny actions, the 

trial was divided into two phases.  In the first phase, the jury found in favor of 

plaintiff on all of her claims; awarded $4 million in compensatory damages; 

assigned 50 percent fault to each of the defendants; and found that punitive 

damages were warranted.  T2. 3106-08; R. 10590-10592.  In Phase II, the jury 

awarded a total of $6 million in punitive damages, apportioned equally between the 

defendants.  T2. 3383; R. 10589.  Following post-trial motions, Judge Powell 

entered judgment on November 21, 2016.  R. 10646-10649 [App. Tab A].  

B. Pre-Trial Proceedings 

Before the first trial, Judge Murphy ruled that Florida law would apply in 

this case because the Engle trial was conducted pursuant to Florida law, and 

plaintiff (if she could prove she was a member of the Engle class) would be relying 

on the Engle findings to satisfy various elements of each of her causes of action.  

R. 8173-8175; see also S.R. 12332-12333; R. 6523-6527. Two months after the 

first trial ended, the Florida Supreme Court held in Soffer that progeny plaintiffs 
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could seek punitive damages on their strict liability and negligence claims even 

though the Engle class had not pursued punitive damages for those claims.  This 

was permissible, the court held, because the original Engle opinion vacated the 

Engle jury’s punitive damages award, “thus wiping the slate clean as it relates to 

punitive damages and requiring each individual plaintiff to prove entitlement to 

punitive damages in his or her individual lawsuit.”  187 So. 3d at 1221. 

Following Soffer, both parties filed motions: plaintiff moved for leave to 

seek punitive damages on her negligence and strict liability claims (R. 9020-9546); 

defendants opposed (R. 9642-9703) and filed their own motion for summary 

judgment on punitive damages (R. 9611-9641).  Defendants argued that because 

plaintiff was not permitted, under Soffer, to rely on Engle to prove punitive 

damages, there was no longer any justification to apply Florida law to that portion 

of her case.  Instead, Michigan law (which would not allow punitive damages) 

should apply.  R. 9642-9703 at 1-13; S.R. 12415-12438.  Judge Powell granted 

plaintiff’s motion and denied defendants’ motion, citing the fact that the Engle trial 

had been conducted under Florida law.  R. 10035-10038. 

C. Trial 

1. “Reprehensibility” Evidence 

Because there was a punitive damages claim in the case, the court admitted a 

substantial amount of evidence that would not have been admissible had plaintiff 
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simply been seeking compensation for her own injuries.  This evidence pervaded 

the case, from opening statements through closing argument.  Indeed, counsel 

argued to the jury that whether defendants should be punished through punitive 

damages was “the most important question” it had to answer in the first phase of 

the trial.  T2. 2946.  The jury heard evidence, for example, about the billions of 

dollars the tobacco industry has spent marketing cigarettes since the 1950s; about 

public statements tobacco companies and trade organizations made about the 

health hazards of smoking—including statements made many years after plaintiff 

quit smoking; and about cigarette advertising purportedly targeted to minors—

including during periods before plaintiff was born and long after she became an 

adult.  Id. 731-32, 739-41, 755-56, 791, 949, 965-69, 986-87, 1004, 1200, 1215-16, 

1344-59, 1366-70.  The jury also heard, repeatedly, that more than 400,000 

Americans die each year from all smoking-related diseases, even though this was a 

personal injury case brought by a former smoker who is still alive.  Id. 757, 766, 

2206, 2565-66.  Most of this evidence was admitted through the testimony of an 

expert historian who testified for three full days about the conduct of the tobacco 

industry over the course of the entire twentieth century.  See id. 877-1819.  It was 

then reprised and repeatedly emphasized during counsel’s closing argument.  Id. 

2898, 2912-13, 2934, 2949-53.  The court permitted this evidence, over defense 

objection, on the ground that it was properly offered to demonstrate the 



 

8 
 

“reprehensibility” of defendants’ conduct for purposes of establishing entitlement 

to punitive damages.  R. 8173-8175; R. 8222-8223.4   

2. Evidence Relating To Plaintiff’s Injuries 

Three witnesses testified about the course and severity of plaintiff’s injuries: 

Dr. David Systrom, plaintiff’s expert pulmonologist; Dr. William Frazier, 

defendants’ expert pulmonologist; and plaintiff herself.  Plaintiff also introduced 

deposition testimony of Dr. David Burns, another expert pulmonologist, who spoke 

generally about smoking-related diseases of the lungs.   

The trial evidence confirmed plaintiff’s own assessment that she is “in pretty 

good health.”  T2. 2135.  She testified that after she quit smoking in 1991, her 

shortness of breath disappeared.  Id. 2121-22.  She was diagnosed with lung cancer 

and COPD four years later, when a routine chest x-ray revealed a spot on her right 

lung.  Id. 1912, 2113-14.  At the time, both diseases were completely 

asymptomatic, and she felt “like [her] normal self.”  Id. 2112-15.  In part because 

the diseases were caught early, her course of treatment has been largely successful. 

                                           
4  This evidence was initially admitted in the first trial.  The parties agreed 
before the second trial (with the approval of Judge Powell) that all of Judge 
Murphy’s evidentiary rulings would carry forward to the second trial, and that both 
parties’ objections would be preserved for appellate review.  T2. 673-74.   
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a. Plaintiff’s Cured Lung Cancer 

Plaintiff had surgery to remove the mass in her lung in 1995; she did not 

require chemotherapy or radiation.  Id. 1841-42, 1913.  Approximately six weeks 

later, she returned to work.  Id. 2116-19.  She continued to work for the next 10 

years, until she retired in 2005 at the age of 63.  Id.  The surgery was successful, 

and her cancer has been cured: she has been in complete remission for more than 

20 years.  Id. 1913, 1960, 2116-17, 2335, 2363.  Indeed, she stipulated at trial that 

her risk of getting lung cancer is now the same as someone who never smoked.  Id. 

2335.  Other than the discomfort associated with surgery and recovery, there was 

no evidence that her cancer has resulted in any pain or other physical symptoms. 

b. Plaintiff’s Stable COPD 

Although COPD cannot be cured, both Dr. Systrom and Dr. Frazier testified 

that plaintiff’s disease has been “stable” and managed “very well” since her 

diagnosis.  Id. 1960, 2364, 2426, 2428.   

COPD is an umbrella term encompassing several different lung diseases, 

including emphysema, which plaintiff has.  Id. 1821, 1834, 2366-67.  In people 

with emphysema, the tissue in the air sacs that exchange oxygen and carbon 

dioxide is damaged, reducing the lungs’ ability to empty and to take in fresh air.  

Id. 1834-35, 2366-67.  But having COPD does not necessarily result in functional 

limitations or breathing difficulties, because the lung “has a lot of extra capacity in 
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it.”  Id. 873, 1916.  A person can lose up to 70 percent of her lung function before 

it impacts the ability to breathe.  Id. 873-74 (Dr. Burns); see also id. 1916 (“a 

person can lose a lot of function, and it doesn’t necessarily affect their day-to-day 

life”); id. 2381 (a person can have significant COPD without displaying any 

symptoms).  Thus, many people may not even know they have COPD.  Id. 874.   

For her part, when plaintiff was diagnosed with COPD in 1995, she was 

“asymptomatic in every respect, having no chest pain, shortness of breath, cough, 

or weight loss”; accordingly, her doctors did not prescribe any medication.  Id. 

2390-91.  And for the ten years following, she remained entirely asymptomatic (id. 

1917)—unsurprising given the fact that she had stopped smoking in 1991, and 

once a smoker quits smoking, her rate of lung function loss returns to that of a 

nonsmoker (id. 1900, 2384-85).  It was not until May 2005, at the age of 62 and 14 

years after she quit, that she first complained to her doctor of shortness of breath 

upon exertion and was prescribed medication for her COPD.  Id. 1849, 1851, 1919.   

In the years after she was prescribed medication, plaintiff consistently 

denied experiencing any substantial symptoms of COPD to every doctor who 

examined her.  In June 2008, she told her doctor that she had no shortness of breath 

or other symptoms. Id. 1924-25, 2123-24.  She testified that in September 2014, 

she was not having any particular breathing problems (id. 2160)—and a doctor 

examining her at that time noted that she appeared healthy, with “no wheezing, 
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rails, crackles, or bronchi, and breath sounds normal,” id. at 2159-60.  And in 

January 2015, she reported having no change in shortness of breath.  Id. 1883.   

By the time of trial in October 2016, plaintiff—then in her mid-70s—had 

begun experiencing some shortness of breath upon exertion.  Id. 1883, 1979-80, 

2045-47.  And a month before the second trial, she was for the first time prescribed 

supplemental oxygen, although no doctor had ever told her it was medically 

necessary.  Id. 2129-31, 2160, 2163-64.  Still, she testified that she thinks she is in 

“pretty good health.”  Id. 2135; see also id. 2048 (testifying that she is “[p]retty 

much” in good health).  And although she testified that it takes her longer to do 

certain tasks and that she no longer vacuums, mops, or rakes leaves (id. 2045-46), 

she admitted that she continues to handle many day-to-day household 

responsibilities, such as cooking, running errands, and shopping for groceries.  Id. 

2046, 2128-29.  She has also continued to travel extensively, including to train and 

race horses in New York.  Id. 2126-27, 2133-34; see also id. 2431.  Additionally, 

since 2014, when her husband suffered a stroke, she has helped with his daily 

living activities, including pushing him in his wheelchair, helping him in and out of 

the shower, and getting his clothes for him.  Id. 2047, 2127.   

Plaintiff’s description of her health was supported by other evidence.  Both 

Dr. Systrom and Dr. Frazier testified that she has never had an exacerbation, or 

worsening spell.  Id. 1956, 2364.  And Dr. Systrom admitted that he did not know 
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when she would ever experience an exacerbation.  Id. 1956.  Both parties’ experts 

also testified that since plaintiff was diagnosed in 1995, her lung function has been 

stable.  See id. 1929 (Dr. Systrom agreeing that plaintiff had a “very stable pattern” 

of lung function measurements), 1936 (Dr. Systrom testifying that plaintiff’s lung 

function has been “relatively stable”), 2428 (Dr. Frazier testifying that plaintiff’s 

lung function measurements have been “essentially stable since 1995”).     

Additionally, in July 2016 (in anticipation of the second trial), plaintiff 

completed a 6-minute walk test, during which she was able to walk 1,100 feet.  Id. 

1960.  Dr. Systrom testified that the distance she walked was “a pretty good result” 

for someone her age and that the technician who administered the test observed 

that she was a fast walker.  Id. 1960-61. 

D. Post-Trial Proceedings 

After the verdict, defendants moved for judgment notwithstanding the 

verdict, and in the alternative a new trial or a remittitur.  R. 11420-11443; R. 

10672-11419; R. 11720-11917.  Defendants also moved to reduce the punitive 

damages based on a credit for payments they made to the Engle class when the 

original Engle judgment was on appeal.  R. 11553-11719.  The trial court denied 

the motions and entered judgment in plaintiff’s favor.  R. 11918-11920 [App. Tab 

B]; R. 10646-10649 [App. Tab A].  This appeal followed.  R. 12102-12115. 
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SUMMARY OF ARGUMENT 

1.  The trial court erred by permitting plaintiff to pursue punitive damages.  

When a plaintiff is diagnosed in Florida with a latent disease that was caused by 

long-term exposure to a hazardous substance in another state where he or she used 

to live, the foreign state’s law applies.  Bishop v. Fla. Specialty Paint Co., 389 So. 

2d 999, 1001 (Fla. 1980); Celotex Corp. v. Meehan, 523 So. 2d 141 (Fla. 1988).  

Here, all of plaintiff’s exposure to cigarette smoke occurred in Michigan, whose 

laws do not permit punitive damages in this type of case.   

The trial court held that Florida law should apply to the entire case because 

the Engle class action trial was conducted under Florida law.  But the Supreme 

Court held in Soffer that the procedural posture of the Engle case, and the findings 

made by the Engle jury, are “not relevant” to progeny plaintiffs’ punitive damages 

claims.  Soffer, 187 So. 3d at 1224.  Accordingly, plaintiff was not permitted to 

rely on Engle to establish her entitlement to punitive damages; she was required to 

do so “independently” of Engle.  Id.  Thus, even if it was correct to apply Florida 

law to the compensatory claims (because that is the law that governed the Engle 

case), it was error to apply Florida law to the punitive claim.  Florida courts 

regularly apply different states’ laws to different aspects of a single case 

(Stallworth v. Hosp. Rentals, Inc., 515 So. 2d 413, 415 (Fla. 1st DCA 1987)), and 

the trial court should have done so here. 
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The addition of an improper punitive damages claim infected the entire trial, 

because a substantial amount of highly inflammatory “reprehensibility” evidence 

was admitted solely because of its supposed relevance to punitive damages.  The 

prejudice is demonstrated by the grossly excessive award of compensatory 

damages—an award that was far higher than necessary to compensate plaintiff for 

her injuries.  Because plaintiff cannot show that the presence of the punitive 

damages claim had no effect on the verdict on the compensatory damages claims, 

this Court should vacate the judgment, strike the punitive damages claim, and 

order a new trial on the claims for compensatory damages.  Special v. West Boca 

Med. Ctr., 160 So. 3d 1251, 1256-57 (Fla. 2014).  At a minimum, the Court should 

strike the punitive damages award.   

2. In the alternative, the Court should vacate the judgment and grant a 

new trial on all issues because the excessive compensatory award demonstrates 

that the jury’s deliberations were motivated by passion or prejudice.  At a 

minimum, the Court should order a new trial on damages or substantial remittiturs 

of both compensatory and punitive damages awards.  § 768.74 Fla. Stat.; Philip 

Morris USA Inc. v. Putney, 199 So. 3d 465, 470-71 (4th DCA 2016). 

3. If any portion of the punitive damages award against PM USA is 

affirmed, the Court should remand with instructions to apply a credit consistent 

with a stipulation between PM USA and the Engle class. 
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4. Defendants preserve for further appellate review their arguments that 

(a) application of the Engle findings to establish the conduct elements of plaintiff’s 

claims violated their due process rights; and (b) federal law preempts plaintiff’s 

strict liability and negligence claims. 

ARGUMENT 

STANDARD OF REVIEW 

Choice of law is reviewed de novo.  Collins Moving & Storage Corp. of S.C. 

v. Kirkell, 867 So. 2d 1179, 1181 (Fla. 4th DCA 2004).  Trial court orders denying 

a motion for remittitur are reviewed for abuse of discretion.  R.J. Reynolds 

Tobacco Co. v. Schoeff, 178 So. 3d 487, 490 (Fla. 4th DCA 2015).  Questions of 

contract interpretation, due process, and preemption are reviewed de novo.  See 

North Star Beauty Salon, Inc. v. Artzt, 821 So. 2d 356, 358 (Fla. 4th DCA 2002); 

Flegal v. Guardianship of Swistock, 169 So. 3d 278, 281 (Fla. 4th DCA 2015); 770 

PPR, LLC v. TJCV Land Trust, 30 So. 3d 613, 616 (Fla. 4th DCA 2010). 

I. FLORIDA CHOICE-OF-LAW RULES BAR PLAINTIFF’S CLAIM 
FOR PUNITIVE DAMAGES. 

We recognize that courts trying Engle progeny actions generally apply 

Florida law to the plaintiffs’ substantive claims—even in cases where Florida’s 

choice-of-law rules would ordinarily mandate application of a different state’s 

laws.  The rationale for doing so is that progeny plaintiffs are permitted to rely on 
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the Engle findings to prove compensatory liability, and those findings were made 

by a jury that was instructed to apply Florida law.   

But whether or not that is a correct approach to the underlying claims, it is 

improper as to claims for punitive damages, which are not governed by Engle at 

all.  In Soffer, the Florida Supreme Court held that progeny plaintiffs are not bound 

by how the Engle class pursued punitive damages and may pursue punitive 

damages claims that were not at issue in the original Engle case.  But at the same 

time, the Court was clear that plaintiffs must plead and prove punitive damages 

claims “independently”—that is, without reliance on the Engle jury’s findings.  

187 So. 3d at 1224, 1234.  Because the Engle findings have “no application” to 

punitive damages claims, it is irrelevant that they were made under Florida law.  

Id. at 1227.  Accordingly, courts in Engle progeny cases should apply generally-

applicable choice-of-law rules to claims for punitive damages.  In most cases, 

choice-of-law considerations would not make any difference as a practical matter 

because Florida’s punitive damages law is similar to the law in the vast majority of 

states.  But here, the trial court’s reflexive and erroneous decision to apply Florida 

law to plaintiff’s claim for punitive damages was consequential, because Michigan 

prohibits punitive damages in cases like this.   

The trial court’s error had two prejudicial consequences: first, the jury was 

permitted to return an improper award of punitive damages; and second, plaintiff 
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was permitted to introduce a substantial amount of highly prejudicial 

“reprehensibility” evidence, which affected the jury’s consideration of the other 

issues in the case.  Accordingly, this Court should strike the punitive damages 

claim and order a new trial on the compensatory damages claims.  At a minimum, 

the Court should vacate the punitive damages award.      

A. The Trial Court Should Have Applied Michigan Law To Plaintiff’s 
Punitive Damages Claim. 

1. Florida’s Choice-Of-Law Principles Dictate That Michigan 
Law Should Apply In This Case. 

Florida’s choice-of-law rules are clear:  When the only connection the State 

has to a tort is that the plaintiff’s injury was discovered or diagnosed here—but the 

plaintiff was a resident of another state when the injury actually occurred—the 

other state’s laws apply.  That was the case here:  it is undisputed that all of 

plaintiff’s cigarette exposure took place when she was a resident of Michigan, 

because she quit smoking four years before she moved to Florida.  The fact that her 

illnesses were diagnosed in Florida is insufficient to override the overwhelming 

interest that Michigan has in applying its law to her claims. 

When deciding choice-of-law questions, Florida courts apply the “significant 

relationships test” detailed in the Restatement (Second) of Conflicts of Laws.  

Bishop, 389 So. 2d at 1001.  Under that test, “the rights and liabilities of the parties 

with respect to an issue in tort are determined by the local law of the state which . . 
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. has the most significant relationship to the occurrence and the parties.”  Id. 

(quoting RESTATEMENT (SECOND) OF CONFLICT OF LAWS § 145 (1971)).  That state 

is identified by considering, among other things: “(a) the place where the injury 

occurred; (b) the place where the conduct causing the injury occurred; (c) the 

domicile, residence, nationality, place of incorporation or place of business of the 

parties; and (d) the place where the relationship, if any, between the parties is 

centered.”  Id. (quoting § 145).   

The Florida Supreme Court has definitively addressed how this test is 

applied in cases where the plaintiff’s latent disease is diagnosed in Florida but was 

caused by long-term exposure to a hazardous substance in another state where he 

or she used to live.  In Celotex, the Court “appl[ied] the significant relationship 

criteria” to claims made on behalf of an individual who “worked as a pipefitter at 

the Brooklyn Navy Yard, where he was exposed to asbestos products,” but who 

later developed symptoms of mesothelioma after moving to Florida.  Id., 523 So. 

2d at 144, 146.  It concluded that “the criteria clearly show that New York ha[d] 

the significant relationship” to the claims because, among other things, the 

pipefitter “was a resident of New York at the time of his exposure”; his “entire 

asbestos exposure was at one place of employment in New York”; and he 

“continued to reside in New York for twenty-five years after [the] exposure.”  Id. 

at 146.  The fact that the “injury manifested itself and was discovered” in Florida 
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was insufficient to overcome those factors and require application of Florida law 

instead of New York law.  Id.; see also id. at 147 (Virginia law would apply to 

another claimant where “the only relationship with Florida [was] the diagnosis”).   

Part of the Court’s rationale was that a contrary rule would adversely affect 

individuals who were injured in Florida but later diagnosed elsewhere: if the place 

of diagnosis were “the determining factor” in choice-of-law questions, then a 

Florida resident injured by a “wrongful act” committed in Florida could be 

“denie[d] the opportunity to bring his cause of action in Florida” if his injury 

happened to be discovered in another state.  Id. at 145-46; see also Proprietors Ins. 

Co. v. Valsecchi, 435 So. 2d 290, 295 (Fla. 3d DCA 1983) (Florida law, not North 

Carolina law, governed wrongful death claims resulting from airplane crash where 

“North Carolina’s only connection to the event and the parties was the purely 

adventitious circumstance that the aircraft crashed on the soil within its 

boundaries,” and “the decedents resided in Florida,” “[t]he plane was rented in 

Florida from Florida residents,” “[t]he plane was hangared and negligently 

maintained in Florida,” and “[t]he flight began and was to end in Florida”). 

The Celotex rule applies not just in asbestos cases, but in any case where a 

plaintiff is diagnosed in Florida with a latent disease caused by long-term, out-of-

state exposure to a hazardous product.  In Dopson–Troutt v. Novartis 

Pharmaceuticals Corp., 2013 WL 1344732 (M.D. Fla. Apr. 2, 2013), for example, 
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the plaintiff was exposed to the defendant’s allegedly dangerous drug in 

Pennsylvania, but was later treated in Florida for her resulting injuries.  Id. at *1.  

Applying Florida choice-of-law rules, the court held that Pennsylvania law 

governed: “The treatment Ms. Dopston–Troutt received in Florida occurred after 

the events that are alleged to have caused her injury occurred.  Accordingly, the 

Court concludes that the state with the most significant relationship to the claims 

alleged here is Pennsylvania, and the Court shall apply that state’s law.”  Id. at *3.   

Indeed, the Celotex rule has been applied more than once in other Florida 

tobacco cases, outside the context of the Engle litigation.  For example, in Ennis v. 

R.J. Reynolds Tobacco Co., “the vast majority of plaintiff’s smoking history” took 

place in Indiana.  R. 10251-10446 at Ex. C, ¶4 (Order on Mot. for Summary 

Judgment and Final Summary Judgment, Ennis v. R.J. Reynolds Tobacco Co., et 

al., No. 95-5494 (Fla. 13th Cir. Ct. July 23, 1997)).  The court applied Indiana law 

to the dispute, finding that “the mere fact that plaintiff smoked the defendants’ 

products for three years in Florida and plaintiff’s injury manifested itself and was 

diagnosed in Florida does not itself constitute the most significant relationship.”  

Id.  And in Covone v. Philip Morris Inc., another non-Engle tobacco case from 

Hillsborough County, the court concluded that Pennsylvania law applied—

analyzing a set of facts strikingly similar to the ones here.  R. 10251-10446 at Ex. 

D (Order Granting Defs.’ Mot. for Summary Judgment, Covone v. Philip Morris 
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Inc., et al., No. 95-5490 (Fla. 13th Cir. Ct. Sept. 22, 1998)).  The Covone plaintiff 

grew up in Pennsylvania, began smoking in 1963, and quit smoking in 1991, three 

years after moving to Florida on a part-time basis in 1988.  Id. at ¶¶ 2-3.  Because 

“[t]he manufacturer-consumer\user relationship between the parties was 

maintained primarily in states other than Florida . . . with the bulk of the 

relationship centered in Pennsylvania,” the Court applied Pennsylvania law to the 

dispute, citing Celotex as controlling authority.  Id. at ¶11. 

Under Celotex, Michigan has the most “significant relationship” to this case 

because plaintiff’s entire exposure to cigarettes occurred in Michigan while she 

was a resident of Michigan.  That she happened to be in Florida when her injury 

was discovered is insufficient to justify application of Florida law.   

2. Engle Does Not Alter Conventional Choice-Of-Law 
Analysis For Punitive Damages Claims By Engle Progeny 
Plaintiffs. 

In the court below, plaintiff did not dispute that under Celotex, Michigan law 

would govern.  But she argued—and the trial court ultimately ruled—that the 

ordinary choice-of-law rules should not apply because she alleged that she was a 

member of the Engle class.  See R. 10035-10038 at ¶3 (citing Damianakis v. Philip 

Morris USA Inc., 155 So. 3d 453, 467 (Fla. 2d DCA 2015) (noting that Supreme 

Court said that “the claims of all plaintiffs in [Engle] are governed by Florida 

law”)).  Specifically, plaintiff argued below that the Engle trial judge had ruled 
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prior to the class action trial that Florida law would apply to the class’s claims, and 

that the Florida Supreme Court had affirmed that ruling in Engle.  S.R. 12410-

12412; see 945 So. 2d at 1267.  Therefore, she argued, the claims of progeny 

plaintiffs, which are typically proven in large part by simply applying the factual 

findings of the original Engle jury (findings made under Florida law), must also be 

governed by Florida law.  S.R. 12411-12412.   

But this reasoning does not apply to plaintiff’s punitive damages claims.  

Because of the procedural history of the Engle litigation, punitive damages claims 

in progeny trials are litigated very differently from compensatory damages claims, 

as the Florida Supreme Court explained at length in Soffer.  The question in Soffer 

was whether Engle progeny plaintiffs are entitled to pursue punitive damages on 

their claims for strict liability and negligence, even though the original Engle class 

was prohibited by the trial court from doing so.  The Supreme Court held that 

progeny plaintiffs could seek such damages, because they are “not bound by the 

procedural posture of Engle when pleading punitive damages.”  Soffer, 187 So. 3d 

at 1225.  Instead, because the Supreme Court vacated the Engle jury’s punitive 

damages award in its original Engle opinion, “class members seeking punitive 

damages [must] effectively start over in order to plead, prove, and collect” such 

damages.  Id. at 1228 (internal marks omitted).  “In other words,” the Court wrote, 

“once the [Engle jury’s] punitive damages award was vacated by this Court, any 
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individual plaintiff was back to square one on the issue of punitive damages.”  Id.; 

see also id. (“[O]nce this Court vacated all of the jury's findings pertaining to 

punitive damages and required members of the Engle class to file individual 

complaints, the slate was wiped clean as it pertained to punitive damages.”). 

This is why plaintiff was not allowed to rely on the Engle findings to prove 

entitlement to punitive damages; under Soffer, she had to “independently prove” 

that portion of her case without relying on Engle.  Id. at 1224.  Indeed, the trial 

court instructed the jury three times to ignore the Engle findings when making 

decisions about punitive damages.5  But even though plaintiff was prohibited from 

relying on Engle to prove the factual components of her punitive damages claim, 

the trial court nonetheless allowed her to use Engle as the justification for applying 

Florida law to that claim.  This was error.  “Independently prov[ing]” punitive 

damages claims from “square one” entails not only proving the factual components 

of the claims, but also establishing the applicable choice of law. 

                                           
5  See T2. 2865 (Ph. I) (“[T]he findings may not be considered in any way 
when determining whether punitive damages may be warranted.  You must make 
your determination regarding whether punitive damages may be warranted based 
solely on the facts presented to you in this trial.”); id. 2875 (Ph. I) (“Your decision 
whether to award punitive damages must be based on evidence you heard in this 
trial and not based on the findings that I’ve previously read to you.”); id. 3121 (Ph. 
II) (“In determining the amount, if any, of punitive damages to be awarded, you 
may not consider, in any way, the findings regarding Defendants’ conduct from the 
prior Engle lawsuit that I described to you earlier.  The only evidence you may 
consider on this issue is the evidence presented to you in this trial.”). 
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3. Michigan Law Would Not Permit Punitive Damages In This 
Case, And The Court Should Have Applied It. 

Plaintiff conceded below that Michigan law would bar her punitive damages 

claims.  R. 6523-6527 at 1.  She was correct: in Michigan, “punitive damages are 

available . . . only when expressly authorized by the Legislature,” Gilbert v. 

DaimlerChrysler Corp., 685 N.W.2d 391, 400 (Mich. 2004), and no Michigan 

statute authorizes such damages for common law tort or fraud claims.  See, e.g., 

Kloian v. O’Jack, 2012 WL 205833, at *4 (Mich. Ct. App. Jan. 24, 2012).  This is 

not an accident; the Michigan legislature has authorized punitive damages for 

several causes of action, but most are tied to expressly public wrongs, such as the 

wrongful denial of equal public accommodations (see Michigan Comp. Law Serv. 

§ 740.147).  This approach could not be more different from Florida’s, which does 

permit tort plaintiffs like Mrs. Howles to seek punitive damages. 

There would have been nothing unusual or improper about applying Florida 

law to the underlying claims and applying Michigan law to the punitive damages 

claim; Florida courts regularly apply different states’ laws to different aspects of a 

single case—particularly when the laws of the two relevant states are materially 

different.  As the First DCA explained in Stallworth, the “significant relationships 

test does not require the court . . . to determine which state’s local law should be 

applied to all issues in the case as a whole; rather [it] must be evaluated with 

respect to the particular issue under consideration.”  515 So. 2d at 415 (emphasis in 
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original) (citing Hertz v. Piccolo, 453 So. 2d 12 (Fla. 1984); Harris v. Berkowitz, 

433 So. 2d 613 (Fla. 3d DCA 1983)).  And “[w]here the choices of law influencing 

a decision differ between the two states involved, separate substantive issues in the 

case may have to be resolved under the laws of different states.”  Id. (citing Foster 

v. United States, 768 F.2d 1278 (11th Cir. 1985)).  Following this principle, Florida 

courts often apply one state’s laws to the compensatory damages portion of a case 

and a different state’s laws to the issue of punitive damages.  See, e.g., Judge v. 

Am. Motors Corp., 908 F.2d 1565, 1571 n.6 (11th Cir. 1990); Peoples Bank & Tr. 

Co. v. Piper Aircraft Corp., 598 F. Supp. 377, 378 (S.D. Fla. 1984). 

4. Due Process Prohibits The Application Of Florida Law To 
Plaintiff’s Punitive Damages Claims.  

Application of Michigan law is not compelled solely by Florida’s choice-of-

law principles; due process independently bars Florida from applying its punitive 

damages law to conduct (including the advertising and sale of cigarettes) that took 

place in Michigan and allegedly harmed a plaintiff who was a Michigan resident at 

the time.  The U.S. Supreme Court has made clear that it violates due process for a 

state court to apply the law of the forum state to actions that took place outside of 

that state’s borders unless the state has “a significant contact or significant 

aggregation of contacts to the claims asserted by [the plaintiff], contacts creating 

state interests, in order to ensure that the choice of [the State’s] law is not arbitrary 

or unfair.”  Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 821-22 (1985).  



 

26 
 

Here, applying Florida law to plaintiff’s punitive damages claim was both 

arbitrary and unfair.  As the U.S. Supreme Court has explained, a State generally 

does not have “a legitimate concern in imposing punitive damages to punish a 

defendant for unlawful acts committed outside of the State’s jurisdiction.”  State 

Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408, 421-22 (2003); see also 

BMW of N. Am., Inc. v. Gore, 517 U.S. 559, 572 (1996) (“[A] State may not 

impose economic sanctions on violators of its laws with the intent of changing the 

torfeasors’ lawful conduct in other States.”); id. at 568 (under the Due Process 

Clause, a State may authorize punitive damages only if they are not “grossly 

excessive” in relation to “the State’s legitimate interests in punishment and 

deterrence”).  Rather, “each State alone can determine what measure of 

punishment, if any, to impose on a defendant who acts within its jurisdiction.”  

State Farm, 538 U.S. at 422.  Here, Michigan and Florida have made starkly 

different choices about the use of punitive damages to punish wrongful conduct by 

defendants in civil lawsuits.  By applying Florida law to impose punitive damages 

in this case—for conduct that took place in Michigan and affected a Michigan 

resident—the trial court usurped Michigan’s interest in applying its punitive 

damages laws in a manner consistent with its legislature’s policy choices. 

Moreover, punishing defendants under Florida law based solely on the fact 

that a plaintiff’s injury was discovered in Florida would be unfair.  As the U.S. 
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Supreme Court has explained, “[w]hen considering fairness in [the context of 

choice of law], an important element is the expectation of the parties.”  Shutts, 472 

U.S. at 822; see also BMW, 517 U.S. at 574 (“Elementary notions of fairness 

enshrined in our constitutional jurisprudence dictate that a person receive fair 

notice not only of the conduct that will subject him to punishment, but also of the 

severity of the penalty that a State may impose.”).  Here, defendants had no fair 

notice or expectation that selling cigarettes to a smoker living in Michigan would 

result in their being subjected to millions of dollars in penalties under Florida law.  

B. The Error On Punitive Damages Resulted In Serious Prejudice, 
Requiring Vacatur Of The Punitive Damages Award And A New 
Trial On The Compensatory Damages Claims. 

Had Michigan law been applied to the punitive damages claims, they would 

have been dismissed.  Thus, at minimum, because it was error to apply Florida law, 

this Court should vacate the portion of the judgment awarding punitive damages. 

But simply striking the punitive damages claims will not cure the prejudice 

caused by the erroneous choice-of-law ruling.  Because entitlement to punitive 

damages was at issue during Phase I, the trial court admitted a substantial amount 

of highly prejudicial evidence that otherwise would not have been admissible, on 

the theory that it was relevant to demonstrate the “reprehensibility” of defendants’ 

conduct for purposes of establishing entitlement to punitive damages.  That 

evidence played a central role in plaintiff’s presentation to the jury.  The jury heard 
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several days’ worth of testimony from a historian who detailed the conduct of the 

tobacco industry over the course of the entire twentieth century.  See T2. 877-1819.  

Jurors were shown evidence of tobacco advertising dating back to the 1920s, 

before plaintiff was born; of advertising campaigns allegedly directed at minors 

during years either before she was born or well after she became an adult; and of 

actions the companies took in the 1990s and 2000s, well after she quit smoking 

altogether.6  The jury also heard repeatedly from multiple witnesses that cigarettes 

kill hundreds of thousands of Americans every year.  See, e.g., id. 2565-66, 2747.   

This evidence was bookended by repeated calls by plaintiff’s counsel to 

focus on it:  He argued to the jury that whether punitive damages were warranted 

“is the most important question.”  Id. 2946 (emphasis added).  He stressed 

repeatedly that “smoking kills more people, more people per year than alcohol, 

cocaine, heroin, homicide, suicide, car crashes, and fires.  If you combine all those 

things, they’re still only a small percentage compared to the almost 500,000 people 

who die every year as a result of smoking.”  Id. 757; see also id. 766, 2898.  He 

then went on to tell the jury that the companies “went after kids. . . . and they knew 

if they didn’t hook the kids, they wouldn’t have customers.  And that’s all they 

                                           
6  See, e.g., T2. 1215-16 (testimony about letters from tobacco companies to 
“grade school kids” in the 1970s); id. 945-87 (testimony about early 20th-century 
advertisements and portrayals of cigarettes); id. 1004 (testimony about youth 
marketing by cigarette industry in 1990s); id. 1200 (testimony about amount of 
money spent by tobacco industry up through 2000s); see also p.7 supra. 
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cared about.  That’s all they cared about.  They knew that children, teenagers, were 

the source of their business. . . . They’re leading them down the path to death and 

suffering.”  Id. 2954-55; see also id. 2918 (“They did it with one goal in mind, to 

continue making profits over people’s lives.”); id. 2940 (“They cared about profit 

over people.”).  And he castigated defendants for denying the hazards of cigarettes 

in the years after plaintiff quit smoking.  Id. 2912, 2934, 2949-53. 

The effect of this inflammatory evidence and argument on the jury’s finding 

of liability and compensatory damages is evident:  Even though plaintiff admitted 

that her cancer was cured, that her COPD has been well-managed, and that she is 

in “pretty good health,” the jury awarded her $4 million for pain and suffering.  As 

explained below, that award was unsupported by the evidence and can be 

explained only by the jury’s extensive exposure to bad-conduct evidence and trial 

counsel’s repeated exhortations to punish defendants.  Plaintiff cannot prove that 

“there is no reasonable possibility that the error contributed to the verdict.”  

Special, 160 So. 3d at 1256-57; Collar v. R.J. Reynolds Tobacco Co., No. 4D14-

389, slip op. at 4-5 (Fla. 4th DCA July 5, 2017).  This Court should vacate the 

judgment and remand for a new trial limited to her compensatory damages claims.   

II. THE TRIAL COURT ERRED BY DENYING REMITTITUR OF THE 
EXCESSIVE DAMAGES AWARDS. 

Wholly apart from the prejudicial effects of the decision to permit a punitive 

damages claim, the $4 million award of compensatory damages is grossly 
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excessive.  The award was far greater than necessary to compensate plaintiff and 

was starkly out of line with awards in comparable cases.   The award could only 

have been motivated by passion, prejudice, or a disregard for the evidence and the 

trial court’s instructions.  As explained below, the proper remedy under these 

circumstances is a new trial on both liability and damages or at least on damages 

alone.  At a minimum, the Court should grant a substantial remittitur of the 

compensatory award, and a proportional remittitur of the punitive damages award.   

A. $4,000,000 For Pain And Suffering Is Excessive In This Case. 

Florida’s remittitur statute requires courts to subject damages awards to 

“close scrutiny,” (§ 768.74(3), Fla. Stat. Ann), and to order remittitur if a 

compensatory award is “excessive” (id. § 768.74(1), (5)).  In making that 

determination, the court must consider whether the “amount awarded is indicative 

of prejudice[ or] passion,” whether it appears the jury “ignored the evidence in 

reaching a verdict,” and whether the “amount awarded bears a reasonable relation 

to the amount of damages proved and the injury suffered” and “is supported by the 

evidence.”  Id. § 768.74(5); see also Citrus Cnty. v. McQuillin, 840 So. 2d 343, 

347 (Fla. 5th DCA 2003) (an award should be set aside if it is “so extravagant that 

it shocks the judicial conscience, or is manifestly unsupported by the evidence or 

indicates the jury was influenced by passion, prejudice or other matters outside the 

record”).  The award here fails that test.  



 

31 
 

1. The Compensatory Award Is Unsupported By And Bears 
No Reasonable Relation To The Evidence The Jury Heard. 

Noneconomic damages must have a “logical nexus in deduction or analogy 

to the amount of pain and suffering incurred.”  Werneck v. Worrall, 918 So. 2d 

383, 388 (Fla. 5th DCA 2006).  Here, the jury’s award was entirely unmoored from 

the evidence regarding plaintiff’s pain and suffering. 

As discussed above, for ten years following her diagnoses, plaintiff had no 

pain or suffering from her COPD—she was asymptomatic even without taking any 

medication—and the only physical effect of her lung cancer was the six-week 

recovery from her surgery.  See pp. 8-10 supra.  Her cancer was completely cured 

by the surgery, and she stipulated at trial that her risk of getting lung cancer was 

the same as a non-smoker.  T2.  2335.  Although she has, since the commencement 

of this action, asserted at times that she becomes short of breath on exertion, there 

has been little change in her ability to carry on her normal activities.  She is fully 

able to take care of daily tasks in her household, including cooking, shopping, 

doing the laundry, and driving.  Id. 2046, 2128-29, 2431.  She is also able to take 

care of her disabled husband, including pushing him in his wheelchair.  Id. 2047.  

And she regularly travels, including taking frequent trips to New York to train and 

race horses and recently driving a total of six days to and from her granddaughter’s 

wedding in Michigan.  Id. 2126-27, 2133-34; see also id. 2431. 
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Moreover, unlike in many Engle progeny cases, plaintiff’s lung disease has 

not worsened over time on account of her smoking history.  She quit smoking more 

than 25 years ago, and since that time her decline in lung function has been in the 

range that is normal for a non-smoker.  See pp. 10-12 supra.  Her own expert 

testified that she has shown a “very stable pattern” of lung function measurements 

since she was diagnosed two decades ago.  T2. 1860, 1929, 1936.  Although her 

expert also testified that he thinks there will come a time when plaintiff will enter 

“a vicious cycle of COPD exacerbations” that will lead to a “progressive decline in 

her lung function” (id. 1891), he admitted that he does not know “when Mrs. 

Howles might ever experience an exacerbation of COPD.”  Id. 1956.  

Given this evidence, there was simply no basis for the jury to find that 

plaintiff has experienced or will experience $4 million worth of pain and suffering. 

2. The Award Is Much Higher Than Awards In Similar Cases. 

Under Florida law, a compensatory award is subject to remittitur when it is 

“excessive compared to similarly situated cases.”  Putney, 199 So. 3d 465, 468.7  

To determine which cases are “similar,” the Court must apply two principles.   

                                           
7  See also R.J. Reynolds Tobacco Co. v. Webb, 93 So. 3d 331, 337 (Fla. 1st 
DCA 2012) (“In reviewing an award of damages for excessiveness, the court may 
consider the philosophy and general trend of decisions in comparable cases.”); 
Aills v. Boemi, 41 So. 3d 1022, 1028 (Fla. 2d DCA 2010) (“The comparison of jury 
verdicts reached in similar cases provides one method of assessing whether the 
amount awarded bears a reasonable relation to the amount of damages proved and 
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First, the Court must look to cases involving similarly situated plaintiffs 

seeking recovery for similar injuries.  See, e.g., Aills, 41 So. 3d at 1028-29 (basing 

excessiveness analysis on cases “involving plaintiffs who sustained injuries similar 

to those suffered by [the plaintiff]”).  In the Engle litigation, courts evaluating 

excessiveness have been careful to compare apples to apples when determining 

whether a challenged award is consistent with “similar” ones.  For example, in 

several wrongful death cases, courts including this one have distinguished among 

different types of plaintiffs: a surviving adult child’s suffering, for instance, is not 

comparable to a surviving spouse’s suffering. 8   Here, the most relevant 

comparisons are to damages awards for personal injury to living tobacco plaintiffs 

suffering from lung disease. Wrongful death plaintiffs, by contrast, are not 

“similarly situated” to living smokers, because wrongful death cases implicate the 

losses not of the smoker him- or herself but of the smoker’s survivors.   

Second, the Court must focus primarily on awards that have been affirmed 

on appeal. When a large verdict has not been subject to appellate review, it is 

                                                                                                                                        
the injury suffered.”); Citrus Cnty., 840 So. 2d at 347 (evaluating excessiveness 
“[a]fter reviewing the awards in other [similar] cases”). 

8  See, e.g., Putney, 199 So. 3d at 471 (recognizing that amounts awarded in 
cases “involv[ing] much closer relationships between the parties and the decedents 
during the decedent’s illness” are not relevant to a case with surviving adult 
children who did not live with the decedent or rely on her for support); Webb, 93 
So. 3d at 338-39 (suggesting that a verdict in favor of a surviving spouse and 
college-aged child is not a relevant to a verdict in favor of an adult child). 
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impossible to know whether an appellate court would have sanctioned the amount 

of the verdict had a challenge been raised.9 

Applying those two criteria—(1) comparable cases that were (2) affirmed on 

appeal—the excessiveness of the award in this case is clear.  The vast majority of 

compensatory awards upheld by Florida appellate courts in cases like this one have 

involved awards of $1.6 million or less.  Even adjusted for inflation, these awards 

are far less than the $4 million awarded here—for plaintiffs with much more 

serious disease histories: 

 In the original Engle litigation, named plaintiff Mary Farnan was 
awarded $1.6 million in noneconomic damages to compensate her for 
past and future pain and suffering associated with lung cancer.  The 
award was vacated on appeal to the Third District but reinstated and 
affirmed by the Florida Supreme Court.  See R. 10447-10553 at Ex. F 
(Phase II verdict form, Engle v. R.J. Reynolds Tobacco Co., No. 94-
08273 CA (22) (Fla. 11th Cir. Ct.Apr. 7, 2000)), award reinstated by 
Engle v. Liggett Grp., Inc., 945 So. 2d 1246, 1254 (Fla. 2006). 
 

 In Ruffo, the Third District affirmed an award of $1.5 million for past 
and future pain and suffering for a 69-year old living smoker with 
COPD.  Phase I verdict form, Ruffo v. Philip Morris USA, Inc., No. 
07-30292 CA 24, 2013 WL 6047799 (Fla. 11th Cir. Ct. May 9, 2013), 
aff’d per curiam, 2014 WL 6471561 (Fla. 3d DCA Nov. 19, 2014). 
 

 In Koballa, the Fifth District affirmed an award of $1 million for past 
pain and suffering for a 78-year old living smoker with lung cancer.  
Phase II verdict form, Koballa v. R.J. Reynolds Tobacco Co., No. 

                                           
9  See, e.g., Putney, 199 So. 3d at 471 (relying on “[a]ppellate decisions” as the 
relevant comparisons); Webb, 93 So. 3d at 338 (noting that the court’s research 
failed to uncover similar cases affirmed on appeal, and discounting a case cited by 
plaintiff because the award “never received the imprimatur of an appeals court”). 
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2007-33334-CICI (Fla. 7th Cir. Ct. Apr. 7, 2011),10 aff’d, 99 So. 3d 
630 (Fla. 5th DCA 2012). 
 

 In Reese, the Third District affirmed an award of $583,000 for past 
and future pain and suffering for an 82-year old living smoker with 
COPD.  Phase I verdict form, Reese v. R.J. Reynolds Tobacco Co., 
No. 07-30296-CA-24, 2011 WL 8201762 (Fla. 11th Cir. Ct. May 20, 
2011), aff’d per curiam, 139 So. 3d 900 (Fla. 3d DCA 2013) (the 
Reese jury also awarded approximately $3 million for pain and 
suffering associated with the plaintiff’s throat cancer). 
 

 In Davis, this Court affirmed an award of $500,000 for past and future 
pain and suffering for a 70-year-old living smoker with lung cancer.  
Liggett Grp., Inc. v. Davis, 973 So. 2d 467 (Fla. 4th DCA 2007). 
 

 In Carter, the Florida Supreme Court upheld an award of $500,000 
for past and future pain and suffering for a 60-year-old smoker with 
lung cancer and emphysema.  Verdict form, Carter v. Brown & 
Williamson Tobacco Co., No. 95-00934 CA (Fla. 4th Cir. Ct. Aug. 9, 
1996), aff’d, 778 So. 2d 932 (Fla. 2000). 
 

 In Arnitz, the Second District affirmed an award of $446,000 for past 
and future pain and suffering for a 58-year-old smoker with lung 
cancer and emphysema.  Verdict form, Arnitz v. Philip Morris USA 
Inc., No. 00-4208 – Div. H (Fla. 13th Cir. Ct.Oct. 21, 2004), aff’d, 
933 So. 2d 693 (Fla. 2d DCA 2006).11 

                                           
10  This verdict form, as well as the verdict forms in Carter, Arnitz, and Taylor, 
are not available in the record or on Westlaw.  However, as court records, this 
material is subject to judicial notice pursuant to Section 90.202(6), Fla. Stat., and 
defendants hereby request such notice.  The material is included in the Appendix to 
this brief at Tab C. 

11  In addition to these cases, the First District has affirmed a $2.5 million 
award for past and future pain and suffering for a 70-year-old living smoker who 
had peripheral vascular disease in addition to COPD.  See Phase I verdict form, 
Helen Taylor v. R.J. Reynolds Tobacco Co., No. 16-2007-CA-11654-MXXX-MA 
(Fla. 4th Cir. Ct. Nov. 6, 2014), aff’d per curiam, 2015 WL 6157763 (Fla. 1st DCA 
Oct. 20, 2015).  And this Court affirmed a $3.5 million award in Philip Morris 
USA, Inc. v. Naugle, 2017 WL 1507615 (Fla. 4th DCA Apr. 27, 2017)—a case 
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In contrast to this collection of cases, we are aware of only four cases in 

which appellate courts have affirmed awards higher than $4 million for the pain 

and suffering of a living tobacco plaintiff suffering from lung disease—and each of 

those cases involved plaintiffs with much more serious injuries than plaintiff’s.   

The first such case is Philip Morris USA, Inc. v. Kayton, 104 So. 3d 1145 

(Fla. 4th DCA 2012), quashed on other grounds, 2016 WL 390261 (Fla. Feb. 1, 

2016), where this Court upheld an $8 million noneconomic damages award for a 

smoker with COPD.  The facts of that case bear no relationship to the facts here.  

In Kayton, the plaintiff’s COPD was “very severe” by the time of trial and her 

“condition [had] steadily deteriorated since her diagnosis.”  Id. at 1148.  At trial, 

she had only 22% lung capacity; “had to be directly connected to an oxygen 

concentrator via a fifty-foot tube” “when she was at home,” id.; and could not 

bathe, dress, or run errands herself.  Her COPD had “completely perforated her 

lungs” such that her treating pulmonologist “believed it was miraculous that she 

had not already succumbed to the disease.”  Id.  In contrast, plaintiff’s COPD has 

been stable for decades, and her life expectancy is normal.  The disease does not 

                                                                                                                                        
involving a plaintiff who was intubated and entirely dependent on a ventilator to 
breathe, and who died of her injuries days after the jury’s verdict.  
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prevent her from carrying out daily activities, raising race horses, and being a 

caregiver for her spouse.12   

Second, in R.J. Reynolds Tobacco Co. v. Smith, 131 So. 3d 18 (Fla. 1st DCA 

2013), the First District affirmed a $10 million award for a living smoker whose 

injuries, like the smoker’s in Kayton, were substantially more serious than 

plaintiff’s.  The Smith plaintiff “had a lung removed due to smoking-caused cancer 

and then lived the final 20 years of his life with only one lung and recurring health 

concerns.” Id. at 18 (Wetherell, J., concurring).  He was unable to take “walks 

around the block,” go bowling, and have the “same type of intimate relationship” 

with his wife as before.  Id. at 20-21 (Makar, J., concurring).  He died several 

months after the entry of final judgment.  Id. at 19 n. 6 (Wetherell, J., concurring).  

But even in light of these facts, the majority of the appellate panel in that case 

actually believed that the compensatory award of $10 million was excessive.  One 

judge concurred specially to write that the award was “conscience-shocking” and 

to opine that it “grossly overcompensate[d] the plaintiff.”  Id. at 19.  A second 

                                           
12  The Kayton court cited three prior opinions in support of its conclusion that 
the award was not excessive; none of those opinions is applicable here.  Liggett 
Grp. LLC v. Campbell, 60 So. 3d 1078 (Fla. 1st DCA 2011), was a wrongful death 
case.  Philip Morris USA, Inc. v. Lukacs, 34 So. 3d 56 (Fla. 3d DCA 2010), 
involved a plaintiff with multiple forms of debilitating cancer in addition to COPD.  
And the opinion in Philip Morris USA, Inc. v. Naugle cited by the Kayton court 
was subsequently withdrawn; the award was vacated, and the case was remanded 
for a new trial on damages.  103 So. 3d 944, 948 (Fla. 4th DCA 2012). 
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judge wrote separately as well, stating that “[t]he record evidence . . . would not 

meet the statutory criteria that the award is ‘supported by the evidence’ and that it 

bear ‘a reasonable relationship’ to the harm proven.”  Id. at 20.  

The panel nonetheless affirmed the judgment because it believed it was 

bound by a prior First DCA decision, R.J. Reynolds Tobacco Co. v. Townsend, 90 

So. 3d 307 (Fla. 1st DCA 2012), in which a different panel had affirmed a $10.8 

million award in a wrongful death case.  Smith, 131 So. 3d at 18-22.  That belief 

was mistaken:  as discussed above, wrongful death plaintiffs are not “similarly 

situated” to those in living-smoker cases, because wrongful death cases implicate 

the losses not of the smoker herself but of her survivors.  The type of injury being 

compensated (pain and suffering due to the loss of a spouse or parent) is very 

different from the type of damages at issue here (pain and suffering due to personal 

physical injury).  Because Smith was based solely on the court’s assumption that it 

was bound to affirm the award—and not on the court’s actual approval of the 

amount—it does not provide support for the reasonableness of the award here. 

Third, in Philip Morris USA, Inc. v. Boatright, 2017 WL 1356285 (Fla. 2d 

DCA April 12, 2017), the Second District affirmed a $10 million award.  But the 

COPD in that case resulted in the plaintiff undergoing two double-lung transplants, 

and suffering from numerous serious health effects—including his colon rupturing 

after his first transplant, which necessitates him having a colostomy bag.  Id. at *2. 
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Finally, in Philip Morris USA Inc. v. Green, 175 So. 3d 312 (Fla. 5th DCA 

2015), the Fifth District affirmed a $10 million award.  The COPD in that case was 

similarly far more severe than here.  The Green plaintiff had been hospitalized for 

treatment of bronchial spasms; could not walk 50 feet without becoming winded; 

and was connected to an oxygen machine every night.  See R. 10672-11419 at Ex. 

O, 15-16 (Answer Br. of Appellee to Brief of PM USA Inc., Philip Morris USA 

Inc. v. Green, No. 5D13-3758 (Fla. 5th DCA Sept. 30, 2014)).   

In sum, because plaintiff is at the relatively mild end of the spectrum of 

plaintiffs suffering from COPD, the award should be toward the bottom end of the 

range of awards typically given to such plaintiffs—not at the top. 

B. The Court Should Order a New Trial On All Claims Or, 
Alternatively, A Remittitur. 

The award in this case was sufficiently excessive that a complete new trial is 

warranted.  Florida courts routinely order such relief where the size of a damages 

award indicates that “the jury has been unduly influenced by passion or prejudice.”  

Brown v. Estate of Stuckey, 749 So. 2d 490, 498 (Fla. 1999).  In such 

circumstances, “[a] new trial may be ordered on the grounds that the verdict is 

excessive.”  Id.  This makes sense, because if the damages award was 

compromised by improper considerations, it is likely that the jury’s other decisions 
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were affected as well.13  That was certainly the case here; the jury heard a highly 

charged evidentiary presentation in the first phase of the trial, with a heavy 

emphasis on highly inflammatory evidence relevant only to punitive damages—

evidence whose purpose was to make the jury want to punish defendants.  The size 

of the award indicates that the jury took that purpose to heart. 

In the alternative, if the Court believes that the award was excessive but does 

not order a full new trial, it should grant a new trial limited to the amount of 

compensatory and punitive damages, or order a substantial remittitur.  See 

§ 768.74(5), Fla. Stat. Ann.; Putney, 199 So. 3d at 470-71; Webb, 93 So. 3d at 339.  

Specifically, the compensatory damages award should be remitted to no more than 

$750,000 ($375,000 for each defendant), with a proportional reduction in the 

punitive award.14 

                                           
13  See, e.g., Fla. Power & Light Co. v. Watson, 50 So. 2d 543, 544 (Fla. 1950) 
(on rehearing, granting a new trial on all issues where the verdict was excessive); 
Webb, 93 So. 3d at 339-40 (vacating punitive award after concluding that 
compensatory award was excessive and ordering new trial on compensatory and 
punitive damages or remittitur); Cardinal v. Wendy’s of S. Fla., Inc., 529 So. 2d 
335, 340 & n.2 (Fla. 4th DCA 1988) (affirming order granting a new trial on all 
issues where the trial court found that the “jury acted upon passion, prejudice, 
sympathy or some other consideration outside of the evidence in reaching its 
verdict” and had “misunderst[ood] or disregard[ed] [the] instructions”); see also 
Christopher v. Florida, 449 F.3d 1360, 1368 (11th Cir. 2006) (“The gross 
excessiveness of the[] awards casts doubt on the validity of the entire verdict, 
including liability and the $4 million in non-economic damages.”).   

14  Defendants reserve their right to reject a remittitur to higher amounts and to 
request a new trial on damages. 
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III. PM USA IS ENTITLED TO A CREDIT AGAINST THE PUNITIVE 
AWARD UNDER THE GUARANTEED SUM STIPULATION. 

If the Court does not agree that a new trial or remittitur is necessary, it 

should hold that PM USA is entitled to a credit against the punitive damages award 

based on a stipulation that it entered into during the Engle litigation. 

A. The Engle Trial And Guaranteed Sum Stipulation 

After the second phase of the Engle trial, the jury awarded $145 billion in 

punitive damages, including $73.96 billion against PM USA.  Before the third 

phase began, the trial court entered a “final judgment” ordering the defendants to 

pay the awards immediately.  See R. 11553-11719 at Ex. A, 66.  They appealed.   

To stay execution, four defendants, including PM USA, each posted a $100 

million bond pursuant to § 768.733, Fla. Stat. (the “bond cap statute”), a provision 

enacted during the Engle trial capping punitive damages bonds at that amount.  

The class threatened to challenge the bond cap statute as a violation of the Florida 

Constitution.  This challenge had potentially devastating consequences for the 

Engle defendants:  If the statute were invalidated, Florida law would permit 

defendants to obtain a stay pending appeal only by posting a bond “equal to the 

principal amount of the judgment plus twice the statutory rate of interest on 

judgments” (Fla. R. App. P. 9.310(b))—an amount that no defendant had the 

ability to bond.  The defendants would thus be faced with a choice between 

execution and bankruptcy or forfeiture of their appellate rights. 
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The class and several defendants, including PM USA (the “Participating 

Defendants”) but not Reynolds, entered into a stipulation.  See R. 11553-11719 at 

Ex. B [App. Tab D].  In it, the class waived any right to challenge the statute or 

otherwise attempt to execute on the punitive damages award against the 

Participating Defendants during any period of appellate review.  Id. at ¶¶ 16-21.  In 

exchange, the Participating Defendants placed approximately $2 billion in escrow 

as increased security for the lump-sum punitive awards, and they agreed that a 

large portion of those funds—$500 million by PM USA, and over $200 million by 

defendants—would be retained by the class even if the lump-sum punitive awards 

against them were vacated on appeal or reduced below the retained amounts.  

These retained amounts were known as the “Guaranteed Sum.”  Id. at ¶¶ 3-6, 

12(a)(i), (ii).  Importantly, the stipulation stated that a Participating Defendant’s 

contribution to the Guaranteed Sum would be credited against any punitive 

damages award that the Defendant might have to pay: 

The Guaranteed Sum provided by a Participating 
Defendant . . . shall constitute a dollar-for-dollar credit 
against, and shall not be construed to be a payment 
obligation in addition to, payment of the punitive 
damages component . . . in the event such component of 
such Judgment (or any portion thereof) is affirmed or 
required to be paid. 

Id. at ¶ 14 (emphasis added).   
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Later, after the Engle defendants unsuccessfully sought U.S. Supreme Court 

review of the Florida Supreme Court’s decision in Engle, the Guaranteed Sum was 

transferred, pursuant to the stipulation, into a restricted bank account for the 

benefit of the class.  In 2008, the Engle trial court rejected the Participating 

Defendants’ request that it adopt an allocation plan for applying a credit under the 

stipulation across the class.  The court ruled that the Participating Defendants did 

not have standing to be heard on the issue but could seek credit against subsequent 

punitive awards in individual progeny cases.  See R. 11553-11719 at Ex. C, 2 

[App. Tab E].   

Consistent with the Engle trial court’s ruling, PM USA now seeks a credit 

against the punitive award in this individual progeny case.  The Second Destrict 

has recently held that the stipulation does not entitle the Participating Defendants 

to a credit against punitive awards in individual progeny cases because the 

Supreme Court invalidated the original lump-sum award.  See Philip Morris USA 

Inc. v. Boatright, 2017 WL 1356285, at *6.  For the reasons discussed below, this 

Court should decline to follow that decision. 

B. The Stipulation’s Text Requires A Dollar-For-Dollar Credit 
Against Any Punitive Damages Award In An Engle Progeny Case. 

The Stipulation provides that “[t]he Guaranteed Sum . . . shall constitute a 

dollar-for-dollar credit against, and shall not be construed to be a payment 

obligation in addition to, payment of the punitive damages component . . . in the 
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event such component of such Judgment (or any portion thereof) is affirmed or 

required to be paid.”  R. 11553-11719 at Ex. B, ¶ 14 [App. Tab D].  The 

“Judgment” is defined as “the judgment against the Participating Defendant in 

question that was entered in this action on November 3, 2000, as heretofore or 

hereinafter amended”—that is, the judgment entered by the Engle trial court after 

Phase II.  Id. at 7, ¶ 6(d).  We respectfully submit that punitive awards in Engle 

progeny cases are properly considered a “component” of that judgment.  

To be sure, the Supreme Court invalidated the portion of the 2000 judgment 

requiring each defendant to pay a lump sum of punitive damages to the class.  But 

much of the judgment was left standing:  The initial class certification was 

affirmed, two of the three compensatory awards were reinstated, and many of the 

Phase I findings were approved for use in individual progeny cases.  See R. 11553-

11719 at Ex. A, 2 (incorporating the Phase I findings into the Judgment).  Indeed, 

the Supreme Court has expressly held that Phase I was itself a “final judgment on 

the merits because it resolved substantive elements of the class’s claims against the 

Engle defendants.”  Philip Morris USA, Inc. v. Douglas, 110 So. 3d 419, 433 (Fla. 

2013).  Based on that rationale, the Court held that the Phase I jury’s findings 

would have the effect of “claim preclusion” in progeny cases.  Id.  Defendants 

disagree with that analysis, but its necessary implication is that punitive awards in 

progeny cases are a “component . . . of [the Engle] Judgment.”  Because there can 
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be no finding of punitive entitlement without a finding of underlying tortious 

conduct, Engle, 945 So. 2d at 1262-63, and because the Engle findings are a 

necessary component of the finding of tort liability in this case, the punitive award 

against PM USA arises from the Phase I “final judgment.”   

This interpretation finds further support in the phrase at the end of Paragraph 

14: that the Participating Defendants shall receive credit for their share of the 

Guaranteed Sum in the event that the punitive damages component of the Engle 

judgment “is affirmed or required to be paid.”  R. 11553-11719 at Ex. B [App. 

Tab D] (emphasis added).  This language necessarily contemplates that the appeal 

might create circumstances under which the Participating Defendants could be 

required to pay the punitive damages component of the 2000 judgment on some 

basis other than as a result of an affirmance of the lump-sum punitive award.  One 

such circumstance is precisely the procedure that resulted from Engle III: the 

imposition of punitive damages awards on a plaintiff-by-plaintiff basis in 

individual Engle progeny suits.  Indeed, the Supreme Court’s decision effectively 

eliminated all other potential scenarios by which punitive damages could be 

“required to be paid” in these cases.  Thus, the only way that the Participating 

Defendants can now receive credit against the punitive damages component of the 

Engle judgment is for such credit to be applied against the awards in progeny 

cases.  Along the same lines, Paragraph 6(d) broadly defines the Engle “Judgment” 
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as not only the judgment actually entered on November 3, 2000, but also that 

judgment “as heretofore or hereinafter amended.”  Id. at 7, ¶ 6(d).  Again, this 

language shows that the parties expressly contemplated that the Guaranteed Sum 

would extend to punitive awards imposed under any restructured Engle trial plan.   

Any construction other than ours would contravene the directive of 

Paragraph 14:  It would convert the Guaranteed Sum into “a payment obligation in 

addition to” punitive damages “required to be paid” to class members.   

C. Even If The Text Of The Stipulation Is Deemed Ambiguous, Its 
Intent Was Clearly To Prevent Double-Payment. 

Even if the Court concludes that there is some ambiguity in the phrase 

“punitive damages component . . . of such Judgment,” there is surely no ambiguity 

in the purpose of Paragraph 14:  It was meant to ensure that the Participating 

Defendants would not end up “double-paying” punitive damages to Engle class 

members.  “[A]ny ambiguity in the terms [of the contract] should [therefore] be 

resolved in favor of upholding [that] purpose of the agreement.”  City of 

Homestead v. Johnson, 760 So. 2d 80, 83-84 (Fla. 2000).     

The parties agreed that regardless of the outcome of appellate review, the 

class would receive a minimum “security” payment of approximately $710 million 

from the Participating Defendants in exchange for the class’s agreement to refrain 

from executing during the pendency of appellate proceedings.  Paragraph 14 was 

intended to ensure that the Participating Defendants would not end up paying 
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punitive damages to the Engle class twice: first in the form of the Guaranteed Sum 

and then again in the form of satisfying punitive awards that survived or were 

imposed after the appeal.  To avoid any risk of such unfairness, Paragraph 14 

provided that if a Participating Defendant were required to pay punitive damages 

to Engle class members after the appeal, it would receive a “credit” against that 

obligation, up to the amount it had already paid to the class.   

Thus, the intended benefit to the class of the Guaranteed Sum was that the 

class would receive $710 million even if it were ultimately determined that class 

members were entitled to no punitive damages or to less than $710 million in 

punitive damages.  The intended benefit was not that class members ultimately 

could recover both the Guaranteed Sum and all the punitive damages they might 

win in individual cases.  Nothing in the Stipulation indicates that the dollar-for-

dollar credit depended on whether any punitive damages obligation was predicated 

on a lump-sum award as opposed to a series of plaintiff-specific sums based on the 

Engle Judgment.  The substantive outcome should be the same in either scenario.          

This conclusion is confirmed by the structure of the Engle trial plan as it 

existed at the time the stipulation was signed.  The plan was to try individual 

claims in a “Phase III.”  Given the defendants’ challenge to the lump-sum 

determination of punitive damages, the parties understood there was a possibility 

that punitive damages would be tried case by case in Phase III.  Under 
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circumstances in which punitive damages would be imposed in the Engle class 

action, the Participating Defendants would have been entitled to the stipulated 

dollar-for-dollar credit.  The parties may not have expected the Supreme Court to 

affirm the initial class certification and decertify it prospectively, but the practical 

result—case-by-case determination of punitive damages—was functionally 

equivalent to what would have happened had certification been affirmed.  The 

Court should therefore treat the punitive damages in progeny cases as it would 

have treated those resulting from Phase III cases. 

IV. APPLICATION OF THE ENGLE FINDINGS VIOLATED DUE 
PROCESS AND PRINCIPLES OF IMPLIED PREEMPTION.  

Defendants preserve their position that application of the Engle findings to 

establish elements of the plaintiff’s claims violated their due process rights because 

it is impossible to determine whether the Engle jury resolved anything relevant to 

the plaintiff’s claims, which we submit is a constitutionally necessary precondition 

to precluding litigation of an issue that is material to the outcome of litigation.  See 

Fayerweather v. Ritch, 195 U.S. 276, 307 (1904).  Although the Florida Supreme 

Court and Eleventh Circuit have rejected this argument, Douglas, 110 So. 3d at 

430-36; Graham v. R.J. Reynolds Tobacco Co., 857 F.3d 1169, 1188-91 (11th Cir. 

2017), we wish to preserve it for review by the U.S. Supreme Court. 

Defendants also preserve their position that federal law impliedly preempts 

strict liability and negligence claims, insofar as those claims rest or may rest on a 
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state law rule “that selling cigarettes is tortious or otherwise improper.”  Liggett 

Grp. Inc. v. Engle, 853 So. 2d 434, 460 & n.35 (Fla. 3d DCA 2003); see Liggett 

Grp., Inc. v. Davis, 973 So. 2d 467, 471 (Fla. 4th DCA 2007).  The Florida 

Supreme Court and the Eleventh Circuit have rejected that argument, R.J. Reynolds 

Tobacco Co. v. Marotta, 214 So. 3d 590, 603-05 (Fla. 2017); Graham, 857 F.3d at 

1186-91 , and defendants preserve it.   

CONCLUSION 

This Court should vacate the judgment, strike the claim for punitive 

damages, and remand for a new trial on the compensatory damages claims.  In the 

alternative, because the compensatory damages were excessive and motivated by 

passion and prejudice, the Court should grant a full new trial, or a new trial limited 

to the amount of compensatory and punitive damages, or at minimum, a substantial 

remittitur.  To the extent any punitive damages judgment survives, the Court 

should direct that PM USA be given a credit against its Guaranteed Sum payment. 
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