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STATEMENT OF THE CASE AND FACTS 

 Introduction. The jury found that Plaintiff-Appellee Mary Howles is an Engle 

class member because her lung cancer and COPD (emphysema) were caused by an 

addiction to nicotine contained in the cigarettes of Defendants-Appellees Philip 

Morris USA Inc. (“PM”) and R.J. Reynolds Tobacco Company (“RJR”). (R.10590-

92) The jury found for Mary on all claims. It also found that the conduct of PM and 

RJR warranted punitive damages. (R.10591-92) The jury apportioned 50 percent of 

the fault each to PM and RJR, and found that Mary was without fault. (R.10591) The 

jury awarded $4 million in past and future damages for pain, suffering, disability, 

physical impairment, disfigurement, mental anguish, inconvenience, and the loss of 

capacity to enjoy life. (R.10591) In the trial’s second phase, the jury assessed $3 

million in punitive damages each against PM and RJR. (T.3383) 

 On appeal, PM and RJR contend that the trial court erroneously declined to 

(I) apply Michigan law on punitive damages, (II) remit the compensatory damage 

award, and (III) credit PM for punitive damages it has never paid, based on a 

stipulation between certain Engle defendants and class counsel. They also contend 

(IV) that application of Engle violates federal law.  

 The record reveals the following. First, the issue of what law applies to this 

litigation was extensively litigated and resolved in Engle. The Engle defendants 

contended that the laws of other states applied whenever a putative class member 
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started smoking outside Florida. They lost the issue in the Engle trial court, and 

ultimately in the supreme court, which has made clear that Florida law, not the law 

of other states, applies in this litigation.  

Second, PM and RJR seriously misstate the evidence relating to the 

compensatory damage award. Mary’s lung cancer resulted in surgery and removal 

of one-fifth of her lungs, and an obvious fear of a recurrence. (T.1873; 2041) 

Emphysema has so severely affected her lungs that, despite being only 74 years old 

at the time of trial (T.1982-83), her lungs were those of a 110 year-old woman. 

(T.1856) Her disease is incurable, (T.1838) getting worse (T.1862), and is now 

classified as “very severe.” (T.1854; 1858) She has consistent shortness of breath on 

exertion and a sharply reduced lung capacity. (T.1886; 1889) Every part of her life 

is affected by emphysema and she is scared by the effects of her disease. (T.2046) 

At the time of trial, she had a remaining life expectancy of 14.2 years (T.2335), 

during which time her condition will continue to deteriorate (T.1891), and she is at 

risk of premature death from her disease. (T.1905) 

Third, the terms of the referenced stipulation contradict PM’s position. Philip 

Morris USA Inc. v. Boatright, 217 So. 3d 166, 173 (Fla. 2d DCA 2017). 

Florida Law Applies on a Class-Wide Basis. Last year marked the tenth 

anniversary of the supreme court’s decision in Engle v. Liggett Group, Inc., 945 So. 

2d 1246 (Fla. 2006) (“Engle III”). Since the decision, state and federal trial judges 
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in Florida have conducted hundreds of so-called Engle-progeny trials, adjudicating 

the claims of individual Engle class members, with the understanding that Florida 

law governs. Indeed, the supreme court’s decision in Engle III already rejected PM 

and RJR’s choice of law arguments. 

Engle’s procedural history places these matters in context. After the Engle 

trial court certified a nationwide class, the Engle defendants appealed the class 

certification order. The Third District affirmed the class certification order, but 

reduced the scope of the class from a nationwide class to a Florida class. R.J. 

Reynolds Tobacco Co. v. Engle, 672 So. 2d 39 (Fla. 3d DCA 1996) (“Engle I”). 

When the case was remanded to the trial court, PM and RJR (and other Engle 

defendants RJR has since acquired) took the position that the substantive laws of 

other states applied whenever a putative class member began smoking outside of 

Florida. Many class members had “migrated” to Florida after they began smoking. 

(App. 451) Accordingly, PM and RJR asserted, the claims of such class members 

must be resolved by the substantive laws of those other jurisdictions, “not by Florida 

substantive law.” (App. 46) Florida law differed, not only as to the legal theories of 

                                                           
1The portions of the Engle trial and appellate court records referenced in this 

brief are contained in Plaintiff’s Appendix (“App.”). For ease of reference, the 
Appendix materials are consecutively numbered (center bottom of each page). 
Citations to the Appendix are to those pages. Plaintiff is authorized to represent that 
counsel for PM and RJR do not object to the Court taking judicial notice of these 
materials, and Plaintiff requests that the Court do so. 
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liability asserted by the Engle class, but also as to punitive damages. (App. 46) PM 

and RJR provided several examples of how the law of punitive damages differs in 

various states, while arguing that the laws of each state had to be consulted and 

applied. (App. 57; 64-75) 

PM and RJR argued that choice of law issues were of paramount concern 

because if the Engle trial court agreed that different laws applied to every class 

member who started smoking elsewhere, the class would have to be decertified. 

(App. 13) They argued the same authorities now argued before this Court, including 

Celotex Corp. v. Meehan, 523 So. 2d 141 (Fla. 1988) (E.g., App. 12-14; 21-22), and 

Bishop v. Fla. Specialty Paint Co., 389 So. 2d 999 (Fla. 1980). (E.g., App. 54; 180) 

More specifically, they argued that the court was obliged to apply the most 

significant relationship test as to every class member and consider the smoking 

history of each outside Florida. If a class member started smoking, quit, or tried to 

quit in another state, Florida law would not apply. (App. 181) 

The Engle trial court rejected PM and RJR’s position, after applying the most 

significant relationship test. The court placed emphasis on the facts that PM and RJR 

conduct business in Florida, and that the manifestation of class members’ injuries 

had taken place in Florida. The state where the “initial exposure” had taken place 

was less important. (App. 265) The court saw differences in the circumstances 
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discussed in Celotex, and expressed doubts that foreign states had a more substantial 

interest in this litigation than Florida does. (App. 266) 

After the well-chronicled trial resolving certain common liability issues, and 

a class-wide punitive damages award, e.g., Engle III, 945 So. 2d at 1257, PM and 

RJR appealed not only those matters to the Third District, but also the Engle trial 

court’s choice of law ruling. They argued that choice of law problems were 

“overwhelming,” and required decertification of the class. (App. 453) They 

acknowledged the trial court’s ruling: “the court announced that Florida’s 

substantive law would apply to all class members who resided in Florida at the 

time they were diagnosed with, or manifested, a smoking-related illness, 

regardless of their smoking histories and prior states of residence.”2 (App. 455) 

In arguing their position why the trial court’s ruling was unworkable, PM 

analyzed the circumstances of certain named class representatives, Amodeo and 

Della Vecchia. Their claims were individually tried in Phase II-A of the Engle trial, 

after the common liability findings had been established. (App. 456) These class 

members, PM and RJR explained, started smoking and “continued to smoke for 

much of their lives in Michigan and New York.” (App. 456) The laws of these states 

were different, the defendants argued, and this proved “the necessity of an 

individualized choice-of-law analysis” for each class member. One of the reasons 

                                                           
2Unless otherwise indicated, all bold emphasis has been added.  
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specifically argued was that “punitive damages would be unavailable under 

Michigan law.” (App. 457 (citation omitted)) 

The Third District reversed the Engle trial court, and held that the class never 

should have been certified. Liggett Group Inc. v. Engle, 853 So. 2d 434, 441-50 (Fla. 

3d DCA 2003) (“Engle II”), quashed by Engle III, 945 So. 2d at 1265-67. Among 

the reasons for the Third District’s decision was its complete adoption of PM and 

RJR’s position on the choice of law. See id. at 448 (class unworkable in state with 

“highly transient population”); id. (trial court must “perform a full choice-of-law 

analysis” for each class member). The Third District explained its ruling in part by 

accepting PM and RJR’s arguments concerning Amodeo and Della Vecchia: “The 

Phase 2 trial revealed that Mr. Amodeo and Ms. Della Vecchia began and continued 

to smoke for much of their lives in Michigan and New York, respectively. Punitive 

damages are not available under Michigan law.” Id. n. 14. (citation omitted). 

Thus, before Engle ever reached the supreme court, the parties extensively 

litigated the issue whether the substantive laws of other states would be applied to 

smokers who started smoking outside Florida. At the supreme court, PM and RJR 

made sure that court knew that PM and RJR “had raised and preserved the issue in 

the trial court and on appeal.” (App. 615-16) They repeated the position they had 

successfully advocated in the Third DCA, that each class member’s case must be 

subjected to the most significant relationship test. They argued that the Engle trial 
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court “ignored that requirement by ruling that Florida law automatically applied 

to any class member whose disease manifested itself or was diagnosed in 

Florida.” (App. 614; see also App. 615 (Florida’s “highly transient” population was 

“insuperable roadblock” to class action)) 

The supreme court reversed the Third District’s holding that the class was 

unworkable because, inter alia, Engle I’s affirmance of the class certification order 

constituted the law of the case, and could not be revisited. 945 So. 2d at 1266-67. 

The settled expectations of prior rulings in a case should never be disturbed, “except 

in unusual circumstances and for the most cogent reasons—and always, of course, 

only where ‘manifest injustice’ will result….” Id. at 1266 (citation omitted). This 

exception “should never be allowed” when it is nothing more than a second appeal 

of a question previously determined in a prior appeal. Id. at 1267 (citation omitted). 

The supreme court rejected the reasons given by the Third District in its 

reconsideration of the original class certification order. It specifically referenced the 

Third District’s choice of law analysis, which was “flawed” according to the 

supreme court. Id. The Third District had “ignored the trial court’s pretrial ruling 

that only Florida law would apply when it stated that the ‘choice-of-law analysis 

in the present case will require examination of numerous significantly different state 

laws governing the different plaintiffs’ claims.’” Id. (quoting Engle II, 853 So. 2d at 

449). There was no justification for altering these settled rules. Id.  
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To be sure, the supreme court invalidated the class-wide punitive damage 

award. It did so because the liability to individual class members needed to be 

resolved before a jury considered punitive damages, and because the class-wide 

award was excessive on grounds of state and federal law. Id. at 1262-65. On the 

former point—that punitive damage entitlement must be coupled with a finding of 

compensatory liability—the court relied on Florida law, namely its decisions in Ault 

v. Lohr, 538 So. 2d 454 (Fla. 1989) and Lasiter v. Int’l Union of Op. Eng., 349 So. 

2d 622 (Fla. 1976). Engle III, 945 So. 2d at 1262-63. Those decisions concern the 

relationship between compensatory and punitive damages, and how the former must 

support the latter. Individualized punitive damage trials were required in this 

litigation, the court explained, because the Engle jury’s common liability findings 

had not produced a liability verdict for individual class members. Id. at 1263. If 

individual findings on remaining liability issues of legal cause and reliance did not 

produce a plaintiff’s liability verdict, that would “preclude[] the jury from awarding 

compensatory or punitive damages.” Id. These were, again, principles of Florida 

law; nowhere did the court suggest that Florida law applied only as to some of these 

issues, but the law of foreign jurisdictions applied to others.  

Soffer Did Not Alter the Settled Rule that Florida Law Applies. PM and RJR 

suggest that the supreme court abrogated these rules in Soffer v. R.J. Reynolds 

Tobacco Co., 187 So. 3d 1219 (Fla. 2016) (“Soffer II”), quashing Soffer v. R.J. 
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Reynolds Tobacco Co., 106 So. 3d 456 (Fla. 1st DCA 2012) (“Soffer I”). Soffer II 

does not support their position as a matter of procedure or substance. The supreme 

court exercised its jurisdiction in Soffer II to resolve a question of great public 

importance certified by the First District: whether Engle class members are “entitled 

to pursue an award of punitive damages under theories of negligence or strict 

liability.” Id. at 1221. The court concluded that they are so entitled. Id. 

The issue before the court was primarily one of procedure. RJR argued that 

the Engle class’s failure to timely seek the remedy of punitive damages as to the 

negligence and strict liability claims, during proceedings before the Engle trial court, 

meant that individual class members could not do so in subsequent individual class 

member suits. Id. at 1226. The supreme court disagreed. The court did state that 

when Engle III vacated the class-wide punitive damage award, it was “wiping the 

slate clean as it relates to punitive damages.” But this did not mean that a different 

set of rules was to apply to each case. Rather it was because Engle III required “each 

individual plaintiff to prove entitlement to punitive damages in his or her individual 

lawsuit.” 187 So. 3d at 1221. Indeed, the court was responding directly (and only) 

to the certified question, not making a sweeping ruling that changed the applicable 

law. That is what the court was referring to when it said that class members are back 

to “square one” on the issue of punitive damages. Id. at 1228. 
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The court did not contemplate the consequence urged by PM and RJR. As it 

explained, “A demand for punitive damages is not a distinct cause of action; rather 

it is auxillary to, and dependent upon, the existence of an underlying claim.” Id. 

(citation omitted). The court indicated multiple times that punitive damages are 

merely a “remedy,” not a distinct legal claim. Id. at 1226-29. The court agreed with 

the analysis in Philip Morris USA, Inc. v. Hallgren, 124 So. 3d 350 (Fla. 2d DCA 

2013), that when a class member included a demand for punitive damages for the 

negligence and strict liability claims, she was merely seeking “to add the remedy of 

punitive damages to all of its substantive claims.” Soffer II, 187 So. 3d at 1228 

(quoting Hallgren, 124 So. 3d at 357 (emphasis added by supreme court)). 

Soffer II nowhere suggests that Florida law would remain in effect for the 

substantive claims, but foreign law might be supplied for the remedy of punitive 

damages, which are wholly dependent upon such claims. In fact, the court 

described the burden facing class members who pursue punitive damages as 

originating from Florida law, quoting from Florida standard jury instructions. Id. 

at 1222; see also id. at 1233 (explaining that legal standard for punitive damages 

does not vary depending on the underlying legal theory). 

 The Trial Court Rejected the Renewed Arguments on Choice-of Law. In this 

case, PM and RJR sought to relitigate the choice of law issues resolved in Engle. 

Prior to the first trial (which resulted in a mistrial), PM and RJR asked the trial court 
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to rule that all of Plaintiff’s claims were governed by Michigan law, not merely the 

remedy of punitive damages. At that time, they drew no such distinction whatsoever. 

(R.4096-4101; 7898; 8530; 8605-06; 8628-29). Their arguments were virtually 

indistinguishable to those raised in Engle. (E.g., R.4096; 4098) Plaintiff opposed this 

relief (R.6523-26), citing among other authorities Damianakis v. Philip Morris USA, 

Inc., 155 So. 3d 453 (Fla. 2d DCA 2015). In Damianakis, the Second District 

explained that Engle III had “expressly rejected” the argument that a choice of law 

analysis was required for claims of individual class members. Id. at 467 (citing Engle 

III, 945 So. 2d at 1267). The trial court denied the motion. (R.8222) 

The second trial followed the supreme court’s decision in Soffer II, and 

Plaintiff sought reconsideration (R.9020-32) of the trial court’s then-existing order 

that she could not seek punitive damages based on the claims of negligence and strict 

liability.3 (R.2192-93) PM and RJR opposed the motion (R.9549-67), arguing again 

that Michigan law applied, but this time arguing that it applied only to Plaintiff’s 

prayer for punitive damages. This new argument was that Soffer II’s “square one” 

comment had to be directed at the choice of law rules for punitive damages. (R.9550; 

                                                           
3The earlier order was based on R.J. Reynolds Tobacco Co. v. Ciccone, 123 

So. 3d 604 (Fla. 4th DCA 2013) (“Ciccone I”), in which this Court followed Soffer 
I. In R.J. Reynolds Tobacco Co. v. Ciccone, 190 So. 3d 1028 (Fla. 2016) (“Ciccone 
II”), the supreme court disapproved and quashed this aspect of Ciccone I, based on 
the holding of Soffer II. 190 So. 3d at 1031 n.2 
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9552) According to PM and RJR, the trial court had to “start from ‘square one’ and 

conduct a separate choice of law analysis” as to punitive damages. (R.9552) 

As PM and RJR point out, Judge Murphy conducted the first trial, but 

proceedings relating to the second trial were conducted by a different trial judge, 

Judge Rodriguez-Powell. She made it clear that she was deciding the matter 

completely anew, and that she was not merely reconsidering Judge Murphy’s prior 

ruling. (R.9968; 9979) The parties’ arguments at this hearing consume 51 pages of 

hearing transcript. (R.9968-10018) PM and RJR raised the same legal authorities 

argued nearly 20 years earlier, to support the new position based on Soffer II. (E.g., 

R.9989; 9992; 10004) Plaintiff argued that the choice of law issues were resolved 

by Engle, as discussed in Damianakis. (R.9977-79)  

Judge Rodriguez-Powell granted Plaintiff leave to seek punitive damages as 

to the negligence and strict liability claims. (R.10035-36) She ruled that Michigan 

law did not apply to Plaintiff’s request for punitive damages. (R.10036) She did not 

base her ruling, as PM and RJR contend (In. Br. 6), merely on the fact that the Engle 

trial had been conducted under Florida law. Citing Damianakis, she explained 

instead that Plaintiff’s disease manifested in Florida (R.10036), i.e., an essential 

element of class membership.  

Mary Has Experienced Serious, Symptomatic and Irreversible Disease. 

Plaintiff’s expert pulmonologist was David M. Systrom, M.D. He is the former 
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director of Harvard’s pulmonary and critical care fellowship program, and the author 

of dozens of peer-reviewed publications on subjects like shortness of breath in 

patients with COPD. (T.1825; 1828) Dr. Systrom’s testimony depicted Mary as a 

seriously ill and at-risk patient suffering with severe lung disease.  

Dr. Systrom first discussed Mary’s lung cancer. At the time she was diagnosed 

(1995), she was 52 years old. (T.1841) A routine chest x-ray disclosed a mass which 

proved to be lung cancer. By that time, her pulmonary function was already less than 

normal. (T.1841) She had a right upper lobectomy, i.e., doctors surgically removed 

one of the five lobes in the lungs. (T.1842) This is a major operation which 

necessarily affects a patient’s lung function. (T.1842)  

Dr. Systrom discussed Mary’s emphysema extensively. He had the benefit of 

pulmonary function tests (“PFTs”) dating to her original diagnosis in 1995. (T.1844) 

The PFTs not only show that Mary has emphysema, they show that her airway 

obstruction has gotten worse over time. (T.1844) The cardinal index of airflow 

obstruction is FEV1, i.e., how much a patient can blow out in one second, as 

compared with what is expected for a patient of the same gender, age and body size. 

(T.1838; 1845) Another is DLCO, which measures the lungs’ capacity for diffusing 

carbon dioxide, and reveals the extent to which capillaries in the lungs have been 

destroyed by emphysema. (T.1838; 1845)  
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In 1995, Mary already had moderate disease, when her FEV1 was just 51 

percent of predicted, meaning that her lung function was half of normal, compared 

to her peers without lung disease. (T.1846-47) By 2005, her FEV1 had declined to 

44 percent of predicted, and just 46 percent of predicted after administration of a 

bronchodilator. (T.1848-49) This was in the severe range. (T.1849) Mary’s treating 

physician shared this opinion, i.e., that she had a severe impairment, without 

response to bronchodilators. (T.1850) She was placed on medication. (T.1850-51) 

Mary’s disease remained “severe” from 2005 to 2012. (T.1852-53; accord, 

Ex.MG0005-132) In 2012, her physician added another medication, an 

anticholinergic controlling inhaler, to help open her airways. (T.1853-54) She was 

on three different medications. (T.1854; see also Ex.MG005.356 (2012: “minimal 

reversibility” after bronchodilator)) Despite being maintained on medications, by 

2014, her FEV1 had declined to 37 percent of predicted. (T.1854-55) Her lung age 

was that of nonsmoker who is 110 years old. (T.1856) In 2016 when the next PFT 

was performed, her FEV1 had declined to 30 percent of predicted, a significant drop. 

(T.1857) This is “[v]ery severe obstruction.” (T.1858, Ex.MG005.464) As Dr. 

Systrom explained, “it doesn’t get worse than that.” (T.1890) 

Although Dr. Systrom used the words “[r]elatively stable” in describing the 

pattern of Mary’s airway obstruction over time (e.g., T.1859-60), the context of his 

testimony is critical. He clearly stated that there is much more to the story, and her 
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lung disease is getting progressively worse. (T.1860) Dr. Systrom discussed Mary’s 

DLCO measurements, which depict the lungs’ ability to get oxygen out to the body, 

or their diffusing capacity. (T.1860-61) In 2005, Mary’s DLCO value was at 80 

percent, which is still in the normal range. (T.1861) By 2012, she had experienced a 

significant and abnormal drop to 61 percent. (T.1861-62) Her lung function has 

significantly deteriorated according to this measure, as Dr. Systrom starkly 

explained: 

It means that blood vessels are being lost due to progressive effects of 
emphysema. The very same destructive process that chews up, as it 
were, the springs around the airways, is also chewing up the blood 
vessels of the lungs and destroying them, progressively. 

 
(T.1864) These progressive changes are irreversible. (T.1864)  

The severity of Mary’s disease is also apparent from a six-minute walk test, 

the results of which PM and RJR distort. (In. Br. 12) The test revealed rapid and 

severe plummeting of her oxygen saturation. This is a classic finding, consistent with 

her DLCO readings, that the blood vessels in her lungs are being lost. (T.1865) The 

results were concerning enough, but performing the test “force[d]” Mary to stop 

walking after three minutes. (T.1865-66) This reflects progressive emphysema, 

“really very impaired exercise tolerance.” (T.1865-66) Mary actually experiences 

hypoxemia (i.e., low levels of oxygen in tissue and arterial blood) with ambulation, 

and requires oxygen at two liters per minute to overcome the drops in oxygenation. 

(T.1869) This marks worsening, not stable emphysema. (T.1869). 
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Increasingly severe COPD is a miserable experience. (T.1874) It results in 

shortness of breath, and as it becomes more severe, shortness of breath is produced 

by progressively lower levels of activity. It necessarily leads to a reduction in a 

patient’s activity level. (T.1874) As Dr. Systrom explained, “Shortness of breath in 

our field in medicine is right up there with pain. So it’s a very similar way of 

suffering.” (T.1874) Dr. Systrom’s opinions were corroborated by another expert 

pulmonologist, David Burns, M.D. He also equated chronic shortness of breath to 

chronic pain, and described the long-term prospects for a patient with emphysema: 

 So the progression of symptoms is one of increasing shortness of 
breath, usually progressing to the point where someone is chronically 
short of breath, chronically doesn't get enough air. And that's really a 
terrible circumstance for individuals because it's the equivalent of 
chronic pain. It's chronic misery for those individuals. 
 

And, obviously, that ultimately progresses to the point where 
they die from either not being able to get enough air in, not being able 
to get enough oxygen in, or from infection that occurs as the result of 
the lung damage.4 

 
(T.2248). As Dr. Systrom explained, “the more shortness of breath, the more 

suffering there is.” (T.1874) Shortness of breath actually implies misery. (T.1874) 

Mary’s medical records indicate that she has experienced chronic shortness of breath 

(also referred to as dyspnea) for many years, as well as also episodes of chest pain 

                                                           
4The cigarette industry knew as early as 1963 that emphysema is “often fatal,” 

and contemplated that the “industry ultimately may be in greater trouble” from 
emphysema than from lung cancer. (T.1087-88) 
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and cough, which are also associated with COPD. (T.1875-77) These records are 

replete with references to her shortness breath. (See Ex.MG005.225 (2009: 

“Shortness of breath w/walking or lying flat”); Ex.MG005.300 (2011: “Shortness of 

breath with walking”); Ex.MG005.314 (2012: “She has had significant shortness of 

breath, mostly with exertion.”); Ex.MG005.316 (2012: medication does not relieve 

shortness of breath); Ex.MG005.461 (2016: “consistent dyspnea on exertion”); 

Ex.MG005.119; 124; 128; 131; 135; 164; 225; 313; 315; 322; 324; 325; 357; 361; 

362; 453 (multiple references to dyspnea or shortness of breath from 2005 to 2016); 

see also (T.1884) (Dr. Systrom: medical records dating to 2002 indicate that Mary 

is complaining of her COPD, with worsening symptoms over time)) 

A recent medical record attests to the progression of Mary’s disease. In 

September 2016, a respiratory therapist recorded not only that Mary has dyspnea 

with exertion, but also that she has trouble with basic activities of daily living, 

including walking, housekeeping, lying down and climbing stairs. (Ex.MG005.478) 

The therapist noted that Mary is committed to rehabilitation despite her struggles 

and frustration with her limitations. The plan for Mary is to work on her stamina, 

endurance and psychological issues. (Ex.MG005.478) Dr. Systrom placed this 

record in context: Mary is committed to improving, but “she is observed, by an 

independent observer in pulmonary rehab, to be limited.” (T.1886)  
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PM and RJR suggest that Mary’s decline in lung function is consistent with 

that of a nonsmoker (In. Br. 10) but that is not the case. Even though Mary is now a 

nonsmoker, her DLCO decline is compatible with that of a current smoker. (T.1889) 

As this decline continues, Mary will likely experience exacerbations of her disease, 

which will in turn cause further deterioration of her lungs. (T.1889) She is at risk of 

dying from her emphysema, and not in good health. (T.1890; see also T.1979 (“She 

is clearly not fine.”); T.1979-80 (repeating Mary’s limitations as noted by PM and 

RJR’s expert)) Dr. Systrom predicted that Mary will experience “a vicious cycle of 

COPD exacerbations, each one of which will leave her further debilitated” and at 

risk for further progressive decline. (T.1891) Mary’s lung function is likely to “fall 

off a cliff” in the future. (T.1963) 

Mary told the jury that when she was diagnosed with cancer, it was similar to 

being “hit with a semi.” (T.2039) She thought her “world was coming to an end,” 

and she “was scared to death.” (T.2039) The surgery was painful, and left her with 

a significant (8 inch) scar. (T.2040) While she did not have chemotherapy, she was 

hardly carefree afterward, and required follow-up care to make sure the cancer did 

not spread. (T.2040) Follow-up visits were “pretty scary,” and as they approached 

she would become afraid of what her doctors would say. (T.2041) She lived in “fear 

for years” that her cancer would return, and had to pray “a lot.” (T.2041) 
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When Mary was first diagnosed with COPD more than 20 years ago, she was 

not symptomatic. (T.2041) But she gradually began to experience symptoms over 

time. (T.2042) The most significant symptom is shortness of breath. (T.2042) When 

Mary first began to experience symptoms, she did not seek help right away, but once 

she did, her doctors prescribed Advair, which did not eliminate her symptoms. 

(T.2042-43) Mary also experiences coughing and the production of phlegm which 

she cannot eliminate because she cannot cough hard enough to do so. (T.2043) All 

of these symptoms have gotten worse over time. (T.2043) When Advair no longer 

provided relief, Mary told her doctors and they also prescribed Spiriva. She took 

both daily. (T.2043-44) Still, her shortness of breath did not go away. (T.2044) 

Mary’s physicians have added another medication, Stiolto, and a rescue inhaler. 

Mary has needed to use the rescue inhaler, and keeps it with her at all times. (T.2045) 

Mary described the consequences of her COPD in practical terms: “everything 

takes longer.” (T.2045) She needs breaks, does everything more slowly and has to 

compensate because she cannot breathe the way she wants, or the way she should be 

able to. She cannot do things that she used to do, things she used to take for granted. 

She must plan her days around denying herself certain things she would like to do. 

(T.2045) She cannot perform basic tasks like vacuuming or mopping. (T.2046) Last 

year, she tried to “rake leaves and got so winded … it was awful.” (T.2046) She no 

longer even tries. (T.2046) She can drive and buy groceries still, but expects to 
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require assistance in the future. (T.2046) Her husband is unable to help because of a 

medical condition. In fact, he requires care which Mary must provide (T.2047), 

despite her limitations. Still, Mary cannot even climb stairs. (T.2047)5  

The disease has affected her enjoyment of life. (T.2045) She is, in her own 

words, “limited” and her COPD is “just always on [her] mind.” (T.2047) When Mary 

becomes short of breath, she must stop what she is doing, an experience she 

describes as “scary.” (T.2048) Despite her disease progression and limitations, Mary 

has “difficulty admitting that [her] condition is worsening.” (T.2048) PM and RJR 

repeat Mary’s statement that she is good health, but do not tell the Court what that 

means to her. (In. Br. 11) When she says she is “[p]retty much in good health,” that 

means, “I’m not in bed and I’m not an invalid.” (T.2048) In fact, Mary agreed with 

the assessment in the above-described record, which documents her frustration with 

COPD because it limits her. (T.2051) She is aware that her disease is getting worse, 

and she finds that “scary” as well. (T.2051) 

PM and RJR also say that, although Mary is on oxygen, no doctor ever said 

this was medically necessary. (In. Br. 11) In fact, the evidence was that her 

pulmonologist prescribed the oxygen. (T.2049) She initially resisted using it, 

because it signaled that she was giving in to her disease, and she is a “tough it out” 

                                                           
5The progression of Mary’s disease is consistent with the pattern described by 

Dr. Burns (See T.2246-48 (increased limitations due to progressive loss of ability to 
more air in and out of the lungs, which correlates to a loss of function)) 
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person. (T.2049-50) Ultimately, she recognized that she needed it and uses oxygen. 

(T.2050) The use of the nasal cannula which supplies the oxygen has left a mark on 

her face, which Mary believes is permanent. (T.2049) 

PM and RJR’s expert pulmonologist, William Frazier, M.D., did not even 

challenge the testimony of either Dr. Systrom or Mary concerning her lung cancer. 

While he described Mary’s lung cancer as “cured” (T.2362), he did not dispute the 

seriousness of her condition, deny that she lost part of her lungs as a result, or 

question that it was an experience which warranted longstanding fear over a potential 

recurrence. As for Mary’s COPD, Dr. Frazier acknowledged that it is severe. 

(T.2364) He also testified that it has “fortunately been stable now for approximately 

20 years and she has a good prognosis.” (T.2364) He expressed the opinion that she 

has a “good quality of life.” (T.2364) Dr. Frazier undeniably said these things, but 

they were directly contradicted by the other sworn testimony and by the medical 

records which Dr. Frazier testified he had reviewed. (T.2358) 

PM and RJR’s Arguments Conflict with the Trial Court’s Instructions on 

Damages. Contrary to what PM and RJR suggest, Mary’s damages were not limited 

because she has received competent medical care. (In. Br. 9, 29) Nor were they based 

solely on her condition in the past or present. Rather, using standard and familiar 

language, the trial court charged the jury that it was required to consider several 

different elements of damage, experienced in both the past and the future. They 
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include bodily injury, pain and suffering, disability, physical impairment, 

disfigurement, mental anguish, inconvenience, and loss of the capacity to enjoy life. 

(T.2872) Each of those elements was repeated on the verdict form, which contained 

a single line for both past and future compensatory damages. (R.10591)  

Closing Arguments. In her closing argument, Plaintiff asked the jury to 

consider the trial court’s instruction, and repeated the elements of compensatory 

damages. (T.2957-58) Plaintiff’s counsel specifically addressed Mary’s lung cancer, 

in addition to the consequences of her emphysema. (T.2958-60) He emphasized her 

future damages, urging the jury to account for those losses as well. (T.2961) 

Plaintiff’s counsel suggested a figure of $8.5 million in compensatory damages. 

(T.2964) PM’s counsel barely discussed damages, except to suggest that Plaintiff’s 

counsel had improperly fabricated his damage suggestion, drawing two sustained 

objections. (T.3038-39) In all events, PM suggested no figure. RJR’s counsel told 

the jury, “Damages start at zero,” but suggested no figure (other than zero). (T.3061)  

 Verdict and Final Judgment. The jury found for Mary on every issue on the 

verdict form. It awarded $4 million in compensatory damages, and found that PM 

and RJR deserved to be punished. (R.10590-92) In the trial’s second phase, the jury 

assessed $3 million against each in punitive damages. (T.3383) 

 Defendants’ Post-Trial Motions. PM and RJR moved for a new trial on 

various grounds. (T.10672) They asserted that Michigan law applied to all of 
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Plaintiff’s claims, making the same arguments they had made nearly 20 years ago in 

Engle. (R.10677-80) Alternatively, they argued, “at the very least,” Michigan law 

applied to the remedy of punitive damages. (R.10680-83) They also moved to remit 

the jury’s awards. (R.10703-08) In a separate motion, PM asked the trial court to 

enter an order that it was entitled to a credit for punitive damages, based on a 

stipulation between Engle class counsel and certain Engle defendants. (R.11553-65) 

Prior to that time, however, PM had never submitted evidence as to the extent or 

amount of any alleged credit, nor had it sought to resolve the issue at trial. The trial 

court denied all post-trial motions. (R.11918-19) 

SUMMARY OF ARGUMENT 

I. The proceedings in Engle resolved the issue of what law governs the 

claims of individual class members; Florida law governs. In Engle III, the supreme 

court expressly rejected PM and RJR’s arguments that an individual choice of law 

analysis was required for each class member. The Engle trial court’s ruling on the 

choice of law issues is part of the settled law of the case. Soffer II did not upset or 

change the settled expectations that Florida law controls. When the supreme court 

said that class members start at “square one,” as to punitive damages, the court was 

addressing narrow and specific procedural issue about the right to plead and prove 

punitive damages. In Soffer II, the supreme court exercised its jurisdiction to 

entertain a question certified by the First District. In that setting, the supreme court 
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could not and would not announce a sweeping change in the conduct of this litigation 

by altering the settled choice of law rules. Moreover, the court cited Florida standard 

jury instructions in describing the burden facing class members to recover punitive 

damages, another indication that Florida law controls. 

II. The trial court did not abuse its discretion in failing to remit the 

compensatory damage award. PM and RJR fail to fairly account for the evidence 

which supports the jury’s verdict, and otherwise trivialize the major consequences 

of Mary’s smoking-related diseases. Mary’s has experienced severe and permanent 

consequences of those diseases. Her emphysema alone is “very severe,” renders her 

routinely short of breath, is getting worse, and is a source of significant limitations.  

The jury’s award was within the range recognized in this litigation, where 

living smokers have recovered as much as $10 million, and the courts have 

determined that those awards are not excessive. PM and RJR suggest that Mary 

necessarily deserves less than half the claimants in these other cases received, but 

their arguments would place this Court in the role of a juror, and otherwise force the 

Court to draw comparisons that do not hold up. In all events, they fail to demonstrate 

that the jury’s award in this case was outside the recognized range. 

PM and RJR are not entitled to any relief because they made a strategic 

decision not to guide the jury with a suggested figure for compensatory damages. 
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The jury awarded less than Plaintiff’s counsel suggested, and without a suggestion 

from the defense, the jury acted reasonably in fixing Mary’s damages at $4 million. 

III. The Guaranteed Sum Stipulation does not entitle PM to a credit against 

punitive damages awarded by this jury. Simply stated, as the Second District has 

held, the Stipulation does not even apply to individual punitive damage recoveries 

by class members. Even if it did, PM waived this argument. 

IV. Binding precedent forecloses the arguments based on federal law. 

ARGUMENT 

I. The Trial Court Properly Applied Florida Law. 
  

Standard of Review. The proper application of purely legal issues arising out 

of the supreme court’s decision in Engle III is reviewed de novo. Ciccone II, 190 So. 

3d at 1035; Hess v. Philip Morris USA, Inc., 175 So. 3d 687, 692 (Fla. 2015). A trial 

court’s decision on the choice of applicable law is reviewed de novo. Collings 

Moving & Storage Corp. of S.C. v. Kirkell, 867 So. 2d 1179, 1181 (Fla. 4th DCA 

2004). 

A. Florida Law Controls.  

The question of which state’s law applies in this litigation has been fully 

litigated and resolved. PM and RJR’s position on the law of punitive damages is 

little different today than it was nearly 20 years ago, when it was rejected by the 

Engle trial court. PM and RJR got traction on this issue with the Third District in 



26 
 

Engle II—including specifically the argument that Michigan law controlled one 

class member’s punitive damage remedy. But the supreme court squarely rejected 

the argument that the trial courts should subject each class member suit to an 

individualized choice of law analysis. In Engle III, the supreme court held that Engle 

II was “flawed” when it “ignored the trial court’s pretrial ruling that only Florida 

law would apply” and decided instead that individual class member suits required 

consideration of “different state laws.” 945 So. 2d at 1267; see also Damianakis, 

155 So. 3d at 467 (noting that Engle III “expressly rejected” PM and RJR's “analysis 

and result”). This was part of Engle III’s “law of the case analysis,” which foreclosed 

reexamination of the disputes raised by the parties as to this issue, absent a “manifest 

injustice.” 945 So. 2d at 1266. PM and RJR do not even attempt to meet this test, as 

they do not even consider Engle III’s necessary effect. What they attempt instead is 

to resurrect an issue previously decided. Yet Engle III tells us that even in the face 

of manifest injustice, relitigation of an issue is not allowed when it would be 

“nothing more than a second appeal” of an issue resolved in a prior appeal. Id. at 

1267.6 Of course, there is no injustice of any type that would warrant a change now. 

                                                           
6While there is no occasion to revisit the Engle trial court’s choice of law 

ruling, that ruling was correct. See Tune v. Philip Morris, Inc., 760 So. 2d 350, 352-
56 (Fla. 2d DCA 2000) (Florida had greater interest in smoker’s suit than New 
Jersey, even though plaintiff smoked in New Jersey for decades before relocating to 
Florida, because inter alia, plaintiff’s injuries manifested in Florida, and the social 
costs of plaintiff’s injuries would be imposed in Florida). 
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B. Soffer II Did Not Change the Applicable Law. 

No fair reading of Soffer II lends support to PM and RJR’s arguments. Soffer 

reached the supreme court on a question certified by the First District in Soffer I. The 

question was directed at a procedural defect; i.e., the failure of Engle class counsel 

to timely amend the class’s complaint to seek punitive damages for the claims of 

negligence and strict liability. Soffer II, 187 So. 3d at 1220; 1225-26. The supreme 

court decided that this failure did not prohibit Engle class members from seeking 

punitive damages as to these claims, because the court had previously vacated a 

class-wide punitive damage award, and class members are obliged to independently 

plead and prove punitive damages. Id. at 1225; 1228.  

Soffer II nowhere issued sweeping changes in the rulings on the applicable 

law. There is no indication that the supreme court even contemplated any such 

change. Rather, basic principles of supreme court practice suggest that the court 

could not and would do so. As an initial matter, when the supreme court exercises 

jurisdiction to consider a certified question, its consideration is limited to scope of 

the certified question, and issues decided by the court certifying the question. E.g., 

Bautista v. State, 863 So. 2d 1180, 1188 (Fla. 2003) (citing Major League Baseball 

v. Morsani, 790 So. 2d 1071, 1080 n. 26 (Fla. 2001)); see also Campbell v. State, 

125 So. 3d 733, 734 n.1 (Fla. 2013) (declining to address issue beyond court’s 
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conflict jurisdiction). Obviously, the certified question did not embrace any choice 

of law issue and, in Soffer I, the First District did not discuss choice of law issues.  

Moreover, as this Court has noted, the Florida Supreme Court “does not 

intentionally overrule itself sub silentio.” Ingalsbe v. Stewart Agency, Inc., 869 So. 

2d 30, 34 (Fla. 4th DCA 2004) (citation omitted). Thus, even if Soffer II contained 

dicta which supported PM and RJR’s position, this Court would be bound to apply 

the supreme court’s earlier, clear holding reaffirming the Engle trial court’s 

conclusion that Florida law controls. Id. Of course, in context, Soffer II does not even 

supply dicta supporting PM and RJR, but indicates instead that the supreme court 

continues to contemplate the application of Florida law to the remedy of punitive 

damages. PM and RJR’s argument is little more than an effort to distort the court’s 

“square one” comment about the procedure to be followed in this litigation into 

something completely different from what the court intended. 

PM and RJR never account for the anomalous consequences of their 

argument. Soffer II operates to confirm rather than restrict the availability of punitive 

damages. Few observers of this litigation would expect that such a large number of 

class members could be worse off after the apparently beneficial ruling in Soffer II. 

Prior to Soffer II, there was no question that punitive damages were available as a 

remedy for the Engle-based intentional tort claims sounding in concealment; and 

there was no dispute that Florida law applied. Under PM and RJR’s newest theory, 
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however, the availability of punitive damages would contract as a result of Soffer 

II. That is because many states, for example, do not even allow punitive damages in 

this setting, at least according to PM and RJR. (E.g., App. 72-75) PM and RJR never 

explain why the settled expectations concerning the application of Florida law to 

punitive damages could have been disturbed to such a great extent, when the 

supreme court effectively confirmed their availability.  

It likewise anomalous to suggest that two sets of law could apply to so many 

class members’ cases. As the supreme court held in Soffer II, punitive damages are 

a mere remedy which derives from substantive tort law; they do not exist separate 

and apart from a class member’s tort claims. 945 So. 2d at 1228 (punitive damages 

are “auxillary to, and dependent upon, the existence of an underlying claim”). PM 

and RJR disregard the highly unusual result they pitch to the Court, suggesting that 

“Florida courts often apply one state’s laws to the compensatory damages portion of 

a case and a different state’s laws to the issue of punitive damages.” (In. Br. 25) 

They actually cite two federal cases to support this claim, Judge v. Am. Motors 

Corp., 908 F.2d 1565 (11th Cir. 1990), and Peoples Bank & Tr. Co. v. Piper Aircraft 

Corp., 598 F. Supp. 377 (S.D. Fla. 1984). Neither is persuasive. 

Judge certainly suggests that the laws of different states could apply to 

compensatory and punitive damages, based on the competing interests of different 

states. 908 F.2d at 1571 n. 6. Judge cites Emmart v. Piper Aircraft Corp., 659 F. 
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Supp. 843 (S.D. Fla. 1987) and no other authority for this proposition. Notably, 

Emmart holds, after applying Florida’s most significant relationship test, that the 

place of injury controlled the punitive damage remedy. Id. at 846-47. In Peoples, the 

court held that Ohio law applied to both compensatory and punitive damages. 598 

F. Supp. at 380-82. Regardless of what these federal decisions say, however, Soffer 

II says that punitive damages are dependent on the substantive tort claims, and no 

one doubts that Florida law governs those claims. 

C. There Is No Due Process Issue.  
 
 Damianakis disposed of PM and RJR’s due process argument summarily, 

noting the longstanding record in this litigation which highlights the fact many class 

members originally hail from other states. 155 So. 3d at 467. The argument was part 

of the basket of already-rejected contentions made by PM and RJR in trying to force 

individualized choice of law rules for every class member. A comparison between 

their argument today (In. Br. 25) and 20 years ago (App. 56) reveals, for example, 

reliance on Philips Pet. v. Shutts, 472 U.S. 797 (1985). (See also App. 455-56 (PM 

and RJR citing Shutts in Third District to argue that Engle trial court erroneously 

applied Florida law, and arguing that Michigan law should have applied to Della 

Vecchia’s punitive damage remedy)) 

The point of Shutts is that a class action purporting to assert claims on a 

nationwide basis must ensure that each class member has “a ‘significant contact or 
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significant aggregation of contacts’” to the forum state. 472 U.S. at 821 (citation 

omitted). If not, foreign laws would apply to those who did not. Id. U.S. at 821-22. 

Engle I made this a Florida-only class action, eliminating any such concern. 

Moreover, no one can be an Engle class member unless his or her smoking-related 

illness manifested itself in Florida. Experiencing a serious disease in a particular 

state is a significant contact with that state. Id. at 821. Where a claimant lives, and 

where he is injured are among the factors necessarily considered when a court is 

required to initiate a choice of law analysis. E.g., Bishop, 389 So. 2d at 1001 (citing 

Restatement (Second) Conflict of Laws § 146 (1971)). That is more than sufficient 

for due process. See, e.g., Richards v. United States, 369 U.S. 1, 15 (1962) (state is 

free to apply law of state where tort occurs or where injury occurs).  

PM and RJR’s other due process authorities (In. Br. 26) are equally 

unavailing. These authorities do not hold that a state is without recourse to provide 

a punitive damage remedy for its citizens who are injured within that state. Where 

State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408 (2003) addressed “out-of-

state” conduct, it was expressing concerns that the plaintiff in a bad faith case had 

turned a local dispute into nationwide referendum on State Farm’s claims practices, 

including conduct that was not only dissimilar to that complained of by the plaintiff, 

but also potentially lawful in certain states. Id. at 419-21. There was no such risk in 

this case. Consistent with the principles announced in State Farm, and Philip Morris 
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USA v. Williams, 549 U.S. 346 (2007), the trial court expressly instructed the jury 

that punitive damages had to be based only on harm PM and RJR caused to Mary 

only, and only on harm experienced in Florida. (T.2877-78; 3121) The jury is 

presumed to have followed this instruction. Letzter v. Cephas, 792 So. 2d 481, 487 

(Fla. 4th DCA 2001). 

The potential for unfairness identified in BMW of N. Am. v. Gore, 517 U.S. 

559 (1996) is not present here. PM and RJR did not first learn of deadly harm caused 

by cigarettes when they received a summons in Engle; nor did the occasion of class 

certification bring the first news of Florida’s highly transient population. See also 

Tune, 766 So. 2d at 355 (PM had no “justified expectation” that New Jersey law 

would apply to smoker who relocated to Florida). The risk of lawsuits is a 

longstanding worry of the cigarette industry, and among the reasons its members 

conspired to deceive the public in the first place. (T.918; 1045; 1196; 1225) The 

industry knew it was lying, and subject to the consequence of a “finding” to that 

effect. (T.1127) It cannot reasonably assert now that it was unaware that the 

enforcement of state tort law could carry with appropriate punishment. Gore is about 

a “grossly excessive,” $2 million punitive award against BMW. The conduct at issue 

was the failure to disclose that a vehicle had been repainted, which resulted $4,000 

in compensatory damages. 517 U.S. at 565. That was the source of unfairness in 

Gore; i.e., BMW could never reasonably anticipate that it would be subject to such 
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an enormous, and disproportionate fine, particularly where the “jury apparently (and 

erroneously) had used acts in other States to act as a multiplier.” Id. at 610; 612. 

Again, these concerns are absent here. 

D. There Was No Error in the Admission of Evidence. 

Because this argument depends on the erroneous view that Michigan law 

controlled, the Court should not consider it. Still, PM and RJR have repeatedly raised 

arguments concerning the admission of evidence documenting their efforts to recruit 

young smokers, and the number of deaths caused by smoking. They have yet to find 

an appellate court to agree that these matters are inadmissible, and on at least two 

occasions, their arguments have been rejected expressly. R.J. Reynolds Tobacco Co. 

v. Townsend, 90 So. 3d 307, 312 n.6 (Fla. 1st DCA 2012); (rejecting arguments 

relating to youth marketing); Boatright, 217 So. 3d at 172 (rejecting arguments 

relating to number of deaths caused by smoking where, as here, jury instructions 

properly guided jury’s consideration of harm to others). 

 II. The Trial Court Properly Exercised Its Discretion in Declining to 
Remit Mary’s Compensatory Damage Award. 

 
  Standard of Review. Denials of a motion for remittitur are reviewed for 

an abuse of discretion. Engle III, 945 So. 2d at 1263. There is no abuse of 

discretion if reasonable people could differ as to the propriety of the action 

taken by the trial court. Baptist Memorial Hospital, Inc. v. Bell, 384 So. 2d 145, 

146 (Fla. 1980). A trial judge who hears all the evidence, and observes a claimant 
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while testifying, occupies a superior position when assessing the reasonableness of 

a jury’s verdict. E.g., Lorillard Tobacco Co. v. Alexander, 123 So. 3d 67, 71-72 

n.2; 78 (Fla. 3d 2013). Thus, the “correctness of the jury's verdict is strengthened 

when the trial judge refuses to grant a new trial or remittitur.” Lassiter v. Int'l Union 

of Op. Eng., 349 So. 2d 622, 627 (Fla. 1976). 

“A party who assails the amount of a verdict as being excessive has the 

burden of showing it is unsupported by the evidence, or that the jury was influenced 

by passion or prejudice.” Bould v. Touchette, 349 So. 2d 1181, 1184 (Fla. 1977) 

(citations omitted); see also Fla. Stat. § 768.74(5)(a) (including “passion, prejudice 

or corruption on the part of the trier of fact” as factors to consider in reviewing 

verdict for alleged excessiveness). A jury has wide latitude in determining the 

amount of non-economic damages. Adams v. Saavedra, 65 So. 3d 1185, 1189 (Fla. 

4th DCA 2011). The Court “should never declare a verdict excessive merely 

because it is above the amount the court itself considers the jury should have 

allowed.” Ashcroft v. Calder Race Course, Inc., 492 So. 2d 1309, 1314 (Fla. 1986) 

(quoting Touchette, 349 So. 2d at 1184-85). As this Court has recently explained,  

Compensatory damages are intended to redress or compensate for a 
concrete loss. Where the loss is of a noneconomic nature, however, 
such as for mental pain and anguish and for loss of consortium, the 
valuation is inherently difficult. Because no formula can determine the 
value of such a loss, great deference is given the jury's estimation of the 
monetary value of the plaintiff's mental and emotional pain and 
suffering. The fact that a damage award is large does not in itself render 
it excessive nor does it indicate that the jury was motivated by improper 
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consideration in arriving at the award. Rather, a compensatory damage 
award is only excessive if it is so large that it exceeds the maximum 
limit of a reasonable range. 

 
R.J. Reynolds Tobacco Co. v. Grossman, 211 So. 3d 221, 227 (Fla. 4th DCA 2017) 

(quoting R.J. Reynolds Tobacco Co. v. Odom, 210 So. 3d 696, 699 (Fla. 4th DCA 

2016)); see also Sproule v. Nelson, 81 So. 2d 478, 481 (Fla. 1955) (“injury verdicts” 

should be upheld “unless shown to be clearly arbitrary”), quoted in Arnold v. Sec. 

Nat’l Ins. Co., 174 So. 3d 1082, 1084-85 (Fla. 4th DCA 2015).  

A. Defendants Seriously Misstate and Ignore the Evidence 
Which Supported the Jury’s Compensatory Damage Award. 

 
 PM and RJR state the compensatory damage award in this case is “grossly 

excessive” because it was more than “necessary” to compensate Mary, out of line 

with awards in comparable cases, and must have been the produce of passion and 

prejudice. (In. Br. 29-30) Alternatively, they suggest that the award is “extravagant” 

and should “shock the judicial conscience” as “manifestly unsupported by the 

evidence.” (In. Br. 30) The argument is based on wholly unsupported and misleading 

claims that Mary did not experience pain and suffering, has no physical effects from 

her lung cancer, has no reduction in activity level, is comparable to a nonsmoker, 

and will not experience future damages. (In. Br. 31-32) 

 It is incumbent upon the party challenging an award of compensatory damages 

to fully account for all the evidence at trial, not just make one-sided assertions which 

distort the picture painted for the jury. Cf. Bould, 349 So. 2d at 1184 (defendant has 
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burden to demonstrate excessiveness). PM and RJR do not even come close to 

honoring that obligation.  

The fact that Mary’s lung cancer was “cured” does not make it non-

compensable. Mary experienced all the familiar elements of intangible damages 

when one fifth of her lung volume was surgically removed. (T.2040-41) Assessing 

the significance of Mary’s lung cancer in the context of damages was the jury’s job. 

See Braddock v. Seaboard Air Line R. Co., 80 So. 2d 662, 668 (Fla. 1955) (“Jurors 

know the nature of pain, embarrassment and inconvenience, and they also know the 

nature of money.”), quoted in Angrand v. Key, 657 So. 2d 1146, 1149 (Fla. 1995); 

Townsend, 90 So. 3d at 311. It is borderline offensive to suggest there is no pain, 

suffering or disfigurement in connection with such a major surgery. The mental 

anguish associated with having a life-threatening illness, standing alone, warranted 

substantial damages. See Merced v. Qazi, 811 So. 2d 702, 704 (Fla. 5th DCA 2002) 

(“[f]ear of cancer recurrence and death” part of personal injury damages) (citing 

Swain v. Curry, 595 So. 2d 168 (Fla. 1st DCA 1992)). 

 The compelling consequences of Mary’s emphysema also justified a 

substantial award. For a decade beginning 2005, it was classified as “severe,” and is 

now in the “very severe” range. The resulting shortness of breath presents as a 

constant source of physical limitation and worry. It requires daily medication and 

Mary must keep a rescue inhaler with her at all times. She is on oxygen, with the 
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physical marks from her nasal canula always present. Emphysema affects every 

aspect of Mary’s life, as she accounts for her limitations in everything she does. Her 

lungs have been literally ‘destroyed’ by emphysema. (T.1845; 1864) 

Mary is severely limited and her disease is progressing. She faces not only a 

continuing decline in lung function, but also exacerbations of emphysema, and 

premature death. Mary is obviously aware of these facts and, understandably, she is 

frightened. She is frightened not only by her present condition and limitations, but 

by what the future holds. These were obviously compensable elements of damage. 

E.g., Philip Morris USA, Inc. v. Cuculino, 165 So. 3d 36, 39-40 (Fla. 2015) 

(shortness of breath and fear of another heart attack among factors justifying $12.5 

million award for living smoker). Calculating these losses, imprecise though they 

may be, was also the jury’s job. See Braddock, 80 So. 2d at 668 (future pain and 

suffering is “removed from exact calculation and certain measurement”). 

Chronic shortness of breath is quintessentially synonymous with pain and 

suffering, and the record is replete with proof that Mary has suffered, presently 

suffers, and will continue to suffer with life-altering and perpetually worrisome 

shortness of breath. The diseases caused by PM and RJR have produced 

unmistakably, irreversible physical manifestations, including the surgical removal 

of part of an organ, significant scarring, and the destruction of remaining lung tissue. 

Mary’s loss of function is real, and the record indicates that she will continue to lose 
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function over time, while facing the risk of premature death. She was entitled to a 

substantial award. 

B. Plaintiff’s Award Is within the Recognized Range. 
 

In reviewing an award of damages for excessiveness, the Court “may 

consider the philosophy and general trend of decisions in comparable cases.” 

Grossman, 211 So. 3d at 227. “However, because no injury is exactly like another 

and different individuals may be adversely affected to a greater or lesser degree by 

similar injuries, such comparisons must be made with caution.” Aills v. Boemi, 41 

So. 3d 1022, 1028 (Fla. 2d DCA 2010) (citing Loftin v. Wilson, 67 So. 2d 185, 189 

(Fla. 1953)). While PM and RJR cite Aills (In. Br. 33), they fail to heed this 

important word of caution. In truth, despite the burgeoning number of times that the 

Engle defendants have challenged the amount of compensatory damage awards, the 

appellate courts have found those awards excessive in only three cases. All three 

share a unifying feature: the challenged awards were for adult surviving children 

who were fully independent of a deceased parent. See R.J. Reynolds Tobacco Co. 

v. Webb, 93 So. 3d 331, 339 (Fla. 1st DCA 2012); Philip Morris USA Inc. v. Putney, 

199 So. 3d 465, 471 (Fla. 4th DCA 2016); Odom, 210 So. 3d at 701. That situation 

is not present here. 

Plaintiff generally agrees that the best comparisons involve similarly situated 

claimants. (In. Br. 33) Still, perhaps because no two cases are truly alike, the courts 
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in this litigation have considered a range of awards across various classes of 

claimants, and the amounts of judgments without regard to whether the awards were 

challenged on appeal. See, e.g., Webb, 93 So. 3d at 337 & n. 3 (referencing various 

results, including trial court judgments), quoted in Putney, 199 So. 3d at 470-71. 

What is missing from the decisions cited by defendants is validation of their 

suggestion that an appellate court is equipped to draw the distinctions a jury might 

draw between, for example, the effects of emphysema that is “severe” versus “very 

severe,” the need for constant versus occasional supplemental oxygen, or a 

plaintiff’s fear of cancer versus the anxiety produced by shortness of breath. In 

purporting to identify such distinctions, and argue that one claimant must have had 

it worse of better than another, PM and RJR merely urge Court to wade into territory 

reserved for the jury. When the Court considers the results in other cases, according 

to the authorities just cited, it looks to determine whether a particular recovery falls 

within a recognized “range.” If an award is within the relevant “range,” it is not 

excessive. Grossman, 211 So. 3d at 227. 

PM and RJR ignore this formulation when they advise the Court that they are 

“aware of only four cases” with affirmed judgments “higher than $4 million” for 

pain and suffering of a living smoker with lung disease. (In. Br. 36) Standing alone, 

the claim does not support an inference that this verdict is excessive. Moreover, as 

any student of this litigation knows, the substantial majority of Engle-progeny cases 
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which reach the appellate courts involve deceased smokers, not living smokers.7 

Engle-progeny trials and appeals also skew significantly toward lung cancer cases, 

rather than COPD cases, and fewer still include claims based on both COPD and 

lung cancer.8 The presence of four cases with affirmed judgments in excess of $4 

million over time is highly significant rather than trivial. 

Still, even if the Court responds to PM and RJR’s suggestion to conduct a 

point-by-point review of the facts in other cases they identify, the relevant 

comparisons are favorable rather than unfavorable because those affirmed 

judgments involved substantially higher awards of $8 to $10 million. In Philip 

                                                           
7In just the last year, for example, this Court and its sister District Courts have 

issued opinions in at least sixteen Engle cases. Philip Morris USA, Inc. v. Pollari, 
2017 WL 3730347 (Fla. 4th DCA Aug. 30, 2017); R.J. Reynolds Tobacco Co. v. 
Enochs, 207 WL 3500332 (Fla. 4th DCA Aug. 16, 2017); Philip Morris USA Inc. v. 
Danielson, 2017 WL 3122200 (Fla. 1st DCA July 24, 2017); R.J. Reynolds Tobacco 
Co. v. Ahrens, 221 So. 3d 799 (Fla. 2d DCA 2017); Collar v. R.J. Reynolds Tobacco 
Co., 2017 WL 2858895 (Fla. 4th DCA July 5, 2017); R.J. Reynolds Tobacco Co. v. 
Larkin, 2017 WL 2794214 (Fla. 3d DCA June 28, 2017); Fanali v. R.J. Reynolds 
Tobacco Co., 220 So. 3d 1209 (Fla. 4th DCA 2017); Boatright; R.J. Reynolds 
Tobacco Co. v. Allen, 2017 WL 729817 (Fla. 1st DCA Feb. 24, 2017); R.J. Reynolds 
Tobacco Co. v. Robinson, 216 So. 3d 674 (Fla. 1st DCA 2017); Grossman; Philip 
Morris USA Inc v. McKeever, 207 So. 3d 907 (Fla. 4th DCA 2017); Hardin v. R.J. 
Reynolds Tobacco Co., 208 So. 3d 291 (Fla. 3d DCA 2016); Odom; Vila v. Philip 
Morris USA Inc., 215 So. 3d 82 (Fla. 3d DCA 2016); R.J. Reynolds Tobacco Co. v. 
Calloway, 201 So. 3d 753 (Fla. 4th DCA 2016) (en banc). In all but two of these 
cases (Collar and Boatright), the smoker was deceased. This figure does not include 
PCAs or citation PCAs, of which there are many. The styles of those PCAs similarly 
suggest that they involved primarily deceased smokers. 

8For example, in the cases cited in the preceding footnote, only four reference 
COPD or emphysema, Collar, Finali, Boatright and Allen. Only two reference 
cancer and COPD or emphysema, Collar and Finali.  
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Morris v. Kayton, 104 So. 3d 1145 (Fla. 4th DCA 2012), this Court rejected a 

challenge to an $8 million award for a living smoker with COPD. PM and RJR’s 

effort to compare Kayton and this case fails because it rests on their misleading and 

incomplete presentation of Mary’s damages. A reasonable, dispassionate jury could 

award Mary half of what Allyson Kayton received, where they both had “very 

severe” disease at the time of trial, and have experienced significant destruction of 

the lungs. Id. at 1148. The facts that Allyson’s disease was more advanced (she had 

only 22% of expected lung function, id., rather than Mary’s 30%) and she was closer 

to death, could objectively mean that Allyson deserved more. But it does not mean 

that Mary necessarily deserved less than half of what this Court concluded was not 

excessive for Allyson. See id. at 1150 (verdict within reasonable range in 

“comparable cases”).9  

 Similarly, PM and RJR argue that the plaintiff in R.J. Reynolds Tobacco Co. 

v. Smith, 131 So. 3d 18 (Fla. 1st DCA 2013) had it worse than Mary. Maybe so, but 

this is unclear because the court disposed of the case summarily. Two Judges on the 

panel expressed concerns in concurring opinions over prior precedent (Townsend) 

which upheld a $10.8 million award for a widow in a wrongful death case. Judge 

                                                           
9Notably, this Court considered cases involving both deceased (Campbell) 

and living smokers (Naugle) with COPD in reaching this conclusion. Id. PM and 
RJR suggest that it was wrong for the Court to consider these other cases (In. Br. 37 
n. 12), but as in Webb and Putney, the Court did not limit its review of other cases 
to those with identical elements. 
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Wetherell reasoned that the living smoker in Smith suffered more than the wrongful 

death survivor in Townsend, and accordingly felt constrained to affirm the $10 

million award in Smith. 131 So. 3d at 19 (Wetherell, J., concurring). Judge Makar 

expressed similar concerns, but also expressed the view that the record was 

insufficiently developed to allow proper appellate review of the award. Id. at 20 

(Makar, J., concurring) In all events, the court affirmed a $10 million award for a 

smoker who lost a whole lung (as opposed to only part of one). If anything, Smith 

shows that the jury award in this case was in the relevant range. There is certainly 

no principled basis upon which this Court could say that Mary’s claim must be 

worth less than 40% of Mr. Smith’s claim, when she not only lost one fifth of her 

lungs, but also has very severe emphysema. Still, that is necessarily what PM and 

RJR’s argument implies. What Smith truly represents, if anything, is the view that 

$10 million (and therefore $4 million) is within the relevant range. 

Plaintiff believes that Boatright provides the Court with little guidance, 

except to add to indications of a relevant range. The injuries were indeed serious, 

and PM understandably did not challenge the jury’s award of $10 million in 

compensatory damages. PM did argue that a $10 million award was excessive in 

Philip Morris USA, Inc. v. Green, 175 So. 3d 312 (Fla. 5th 2015), but the Fifth 

District rejected its argument. Id. at 312. This is apparent from the plaintiff’s 

appellate brief in that case, which is contained in the record on appeal, and 
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referenced by PM and RJR. (In. Br. 38) Still, that same brief suggests that Mary and 

Mr. Green’s injuries had distinct similarities. (See R.11141-42 (Mr. Green is on 

oxygen “every night,” becomes winded after walking short distances, has slowed 

down and feels old, and “[b]y the time of trial,” his PFT results were “39 percent!” 

of a “normal, healthy, comparable person.”))  

Moreover, the same brief in Green reveals that PM and RJR are merely 

repeating tired comments and arguments that the juries in both cases necessarily 

rejected. (Compare R.11142 (noting that PM contended that Mr. Green was 

“fortunate” for his condition, “stable” for his age, and retained a certain level of 

function) with, e.g., T.799 (Mary was “really fortunate” that her cancer was caught 

before it spread); 3003 (Mary’s lung function has “stayed stable”); 3003 (Mary’s 

lung function did not prevent her from having a cosmetic procedure)) Certainly, PM 

did not agree that the Mr. Green deserved a $10 million award. It said the opposite, 

making the same arguments it makes in this case, in addition to stating that this 

Court’s decision in Kayton was “misguided.” Philip Morris USA Inc v. Green, No. 

5D13-3758, Initial Brief of PM, at 27 (Apr. 9, 2014).10 

This discussion highlights why the Court should direct its attention to what 

constitutes a reasonable range for a compensatory damage award, not a point-by-

                                                           
10A copy of PM’s initial brief is included in Plaintiff’s Appendix at Tab 8. 

(App. 658-720) Plaintiff is authorized to represent that PM and RJR do not object to 
the Court taking judicial notice of its content.   
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point review of alleged similarities and distinctions to be drawn between cases. 

Suffice it to say that $4 million is by no means excessive for a living plaintiff with 

very severe lung disease. See also Owens-Corning Fiberglas Corp. v. McKenna, 

726 So. 2d 361, 362 (Fla. 3d DCA 1999) (upholding $5 million award in asbestos 

case where plaintiff had deteriorating breathing that was “62% of normal,” clubbing 

of fingers, shortness of breath, reduced life expectancy, and would experience slow, 

painful death). 

C. This Court Should Reject Defendants’ Arguments Because 
They Made a Strategic Decision Not to Suggest a Figure. 

 
In this case, there are other reasons why the Court should not act as a “seventh 

juror,” Seaboard Coast Line R. Co. v. Mckelvey, 259 So. 2d 777, 781 (Fla. 3d DCA 

1972), and override the jury’s decision. Simply stated, PM and RJR made a strategic 

decision to not give the jury any guidance during final arguments about the amount 

of damages. Rather, they made the contest an all-or-nothing one, urging the jury to 

award zero damages. (T.3035-39; 3061) Plaintiff in contrast suggested a figure of 

$8.5 million in past and future damages. (T.2964) Courts have responded skeptically 

to appellate arguments that a verdict is excessive when the party seeking review has 

made such a strategic choice. See City of Tampa v. Companioni, 74 So. 3d 585, 587 

(Fla. 2d DCA 2011) (upholding substantial verdict where defendant declined to 

guide jury); Aills, 41 So. 3d at 1028 n.3 (reasoning it is more difficult to argue that 

a verdict below plaintiff’s request is excessive when defendant fails to suggest 
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figure) (quoting Hawk v. Seaboard Sys. R.R., Inc. 547 So. 2d 669, 674 (Fla. 2d DCA 

1989) (Altenbernd, J., concurring)); see also Waddell v. Shoney’s Inc., 664 So. 2d 

1134, 1136 (Fla. 5th DCA 1995) (quashing remittitur in case where defendant “did 

not suggest an appropriate amount of damages” to the jury). 

Judge Altenbernd’s guidance in Hawk has been followed in certain federal 

cases. See Simmons v. Bradshaw, 2016 WL 4718410, *17 (S.D. Fla. May 4, 2016) 

(denying remittitur of $16.7 million in noneconomic damages where defendants 

failed to suggest a range); Five for Entertainment S.A. v. Rodriguez, 2014 WL 

12503331, *5 (S.D. Fla. Aug. 15, 2014) (“In determining whether to grant remittitur, 

a court must also consider the actions of the defendant.”). As Judge Posner has 

explained, when a defendant “goes for broke and asks the jury to award nothing, it 

has only itself to blame for “having gambled and lost.” Kasper v. St. Mary of 

Nazareth Hosp., 135 F.3d 1170, 1178 (7th Cir.1998) (Posner, C.J.); see also Ocampo 

v. Paper Converting Mach. Co., 2005 WL 2007144, *5 n.12 (N.D. Ill. Aug. 12, 

2005) (denying motion to remit a multi-million dollar noneconomic damage award 

where defendant made “a strategic decision” not to suggest alternative figure). 

Instead of guiding the jury at trial, PM and RJR want this Court to override 

the jury’s verdict and direct the trial court to fix the damages at no more than 

$750,000. (In. Br. 40) If this Court (or the trial court on remand) does not agree to 

set the damages at this level, PM and RJR suggest they will seek a new trial. (In. Br. 
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40 n.14) The time for PM and RJR to provide input to amount awarded was at trial, 

when the case was still in the hands of the jury. They should not be given an 

additional opportunity now to seek a more favorable result. 

 D. Any Retrial Should Be Limited to the Amount of Damages. 

 The Court should not reverse on this ground. Even if it did, however, any 

retrial should be limited to the issue of damages. There is no indication that the 

liability verdict was the product of passion or prejudice, and Defendants identify no 

real reason to conclude otherwise. Certainly, “conclusory” assertions of passion and 

prejudice cannot justify an order of remittitur. Adams v. Saavedra, 65 So. 3d 1185, 

1188-89 (Fla. 4th DCA 2011). In the absence of indications that the jury’s liability 

verdict was the product of such factors, any retrial should be limited to the issues of 

damages. Zambrano v. Devanesan, 484 So. 2d 603, 609 (Fla. 4th DCA 1986); see 

also Putney, 199 So. 3d at 468; 470 (ordering remittitur or new trial on compensatory 

damages only, and reinstating punitive damage award); but see Odom, 210 So. 3d at 

701 (ordering new trial on compensatory and punitive damages only).  

III. PM Is Not Entitled to a Credit for Punitive Damages Based on a 
Facially Inapplicable Stipulation. 

 
Standard of Review. The interpretation of contracts is reviewed de novo, and 

courts enforce them in accordance with their plain meaning. Hester v. Florida 

Capital Group, Inc., 189 So. 3d 950, 955 (Fla. 2d DCA 2016). 
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PM argues that it is entitled to a credit for punitive damages, based on a certain 

Stipulation and Agreed Order Regarding Stay of Execution Pending Review and 

Related Matters (the “Stipulation”), reached in 2001 by class counsel and some of 

the Engle defendants (but not RJR11). (R.11638-66) To Plaintiff’s knowledge, no 

trial or appellate court has ever accepted this argument. In Boatright, the Second 

District expressly rejected it, finding that the Stipulation is not applicable to an Engle 

class member’s punitive damage award. 217 So. 3d at 173.  For the following 

reasons, the same result should obtain here. 

Waiver. Even if the argument had legal merit, PM waived it because PM never 

pled the alleged effect of the Stipulation as an affirmative defense. PM did not even 

mention it among 29 pled affirmative defenses. (R.10990-11001). This is clear 

waiver. See Southern Mgmt. & Dev. v. Gardner, 992 So.2d 919, 920 (Fla. 4th DCA 

2008) (affirmative defense of set-off by amount awarded in prior action was waived 

by failure to plead); JoJo’s Clubhouse, Inc. v. DBR Asset Mgt., Inc., 860 So. 2d 503, 

504 (Fla. 4th DCA 2003) (waiver of setoff where it was not raised until after verdict 

was returned). 

Even if the Court were to excuse PM’s pleading failure, this issue was not 

presented to the trial court until after the trial was already over. PM appears to 

                                                           
11RJR was not a party to the Stipulation, and is not asserting any rights 

thereunder on appeal. 
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suggest that there should be further proceedings to determine not only intent of the 

parties to the Stipulation, but also to calculate its alleged credit. (In. Br. 46-47) But 

PM never timely presented evidence on these issues. Even its post-trial motion does 

not contain any evidence to support the calculation of an alleged credit; it merely 

requests an order of entitlement. (R.11553-54) Plaintiff was entitled to notice and an 

opportunity to be heard on these issues, to present evidence to the trial court, and a 

jury trial for disputed factual issues. E.g., Goldbloom v. J.I. Kislak Mortg. Co., 408 

So. 2d 748, 751 n. 6 (Fla. 3d DCA 1982); Bacardi v. Bacardi, 386 So. 2d 1201, 1203 

(Fla. 3d DCA 1980). The trial court necessarily rejected the PM’s legal argument, 

which was raised post-trial for the first time. (R.11553) But if it had been timely 

presented, PM bore the burden of proof, which it failed to meet. 

Plain Language. The “language of the Stipulation [is] clear and 

unambiguous.” Mrozek v. Lorillard Tobacco Co., 2011 WL 9531256, *8 (Fla. 11th 

Cir. Ct. 2000) (“Mrozek Trial Order”) (trial court order rejecting identical argument). 

Each Participating Defendant identified in the Stipulation funded a Guaranteed Sum 

in lieu of having to post a massive supersedeas bond. (R. 11639-40) The Stipulation 

contains different escrow provisions depending on various appellate outcomes in 

Engle. (R.11647-49) The “dollar-for-dollar credit” language relied on by PM relates 

to a very specific appellate outcome. Paragraph 14 states that funds paid pursuant to 

the Stipulation: 
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shall constitute a dollar-for-dollar credit against, and shall not be 
construed to be a payment obligation in addition to, payment of the 
punitive damages component of the Judgment against such 
Participating Defendant in the event such component of such Judgment 
(or any portion thereof) is affirmed or required to be paid. 

 
(R.11651) “Judgment” is defined in the Stipulation (¶ 6(d)), referring to the 

“judgment against the Participating Defendant in question that was entered in this 

action November 3, 2000.” (R.11644). Obviously, that 2000 Judgment entered in 

Miami is not the 2016 judgment entered in Fort Lauderdale in this case. Because the 

referenced Judgment is not the same as the one obtained by an individual class 

member in a progeny suit, the Second District rejected PM’s position in Boatright. 

217 So. 3d at 173 (“We reject this argument and agree with the Boatrights that the 

Guaranteed Sum Stipulation specifically applied to the judgment in Engle and is not 

applicable to the judgment in this case.”); accord, Mrozek Trial Order, 2011 WL 

9531256 at *8 (“[T]he two Judgments are separate and distinct, rendered in separate 

actions and based on separate, distinct jury verdicts”).  

Moreover, this language unambiguously applied only if the punitive damages 

component of the original Engle Judgment had been affirmed, or if the Participating 

Defendants were required to pay punitive damages to the Engle class as a whole. 

Neither condition occurred. Instead, the Florida Supreme Court reversed the class-

wide punitive damages award. Engle III, 945 So. 2d at 1269. Yet PM contends 

paragraph 14 would apply whenever punitive damages were later required to be paid. 
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(In. Br. 45-46) This strained interpretation ignores the fact that the Participating 

Defendants were never previously required to pay punitive damages.  

PM also asserts that it was not the intent of the Stipulation that class members 

would be able to recover both from the Guaranteed Sum and then again in individual 

lawsuits. (In. Br. 47) Yet if the parties meant to expand the credit in paragraph 14 to 

apply to entirely independent judgments of individual class members, they could 

have easily said so. To the contrary, paragraph 20(e) provides that the Stipulation 

“shall not be argued, deemed or construed … to be or constitute a settlement or 

compromise of any claim or judgment (including any claim or judgment as to 

punitive damages or any other claim or judgment in this action) against any 

Participating Defendant.” (R.11657-58) Class counsel and Defendants simply never 

agreed to bargain away the individual rights of class members to seek punitive 

damages, unless the massive punitive damage award of the Engle jury was affirmed. 

It was reversed, and under the bargain struck in the Stipulation, the rights of 

individual class members remain expressly unaffected. 

IV. Binding Precedent Forecloses the Remaining Due Process 
And Preemption Arguments. 

 
 PM and RJR concede this point, based on the authorities cited in their brief. 

(In. Br. 48-49) 

CONCLUSION 

 The Court should affirm the judgment of the trial court. 
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