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INTEREST OF AMICI 

Ronald Goldstock is on the Executive Committee of the ABA’s Criminal 

Justice Section having previously served as Chair of the Section and of its Standards 

Committee.  He also served as liaison to the Task Forces and Standards Committee 

that wrote the Electronic Surveillance and Technologically Assisted Physical 

Surveillance (TAPS) Standards.   He was, for ten years, the New York State 

Commissioner of the Waterfront Commission of New York Harbor and previously 

served for thirteen years as Director of the New York State Organized Crime Task 

Force. As Executive Director and then Director of the Cornell Institute on Organized 

Crime (with G.R. Blakey, the author of the Federal Statute) and then as head of the 

New York State Organized Crime Task Force, he lectured on the topics of Electronic 

Surveillance and TAPS to at least 1000 state and local prosecutors around the 

country.  He has also testified before Congress and Commissions studying the issue, 

including the National Wiretap Commission, and been an expert witness and 

consultant to foreign governments, including the U.K., considering Electronic 

Surveillance legislation and regulations.  Professor Goldstock serves on the faculty 

of the New York University—having previously served on the faculties of Cornell 

and Columbia Law Schools—where he teaches and has taught seminars relating to 

electronic and video surveillance.   He is the editor and author of books and 

monographs relating to electronic surveillance and complex criminal investigations. 



09009-00001/11196655.1  2 

 Stephen Saltzburg is the Wallace and Beverley Woodbury University 

Professor at the George Washington University Law School.  He was an Associate 

Counsel in the Office of Independent Counsel in 1987-1988; Deputy Assistant 

Attorney General in the Criminal Division of the U.S. Department of Justice in 1988-

1999; an Ex Officio Member of the U.S. Sentencing Commission in 1989-1990; and 

Director of the Tax Refund Fraud Task Force in the U.S. Treasury Department in 

1994-1995.  In addition, he served as the Reporter on the Advisory Committee on 

the Federal Rules of Criminal Procedure from 1984-1989 and as a Member of that 

Committee from 1993-1995.  He is the author of numerous books and articles on 

criminal law and procedure.  He represents the ABA Criminal Justice Section in the 

House of Delegates and shepherded the ABA Standards on TAPS to passage in the 

ABA House of Delegates.   

SUMMARY OF THE ARGUMENT 
 In 1968, the American Bar Association published the first version of the 

Standards Relating to Electronic Surveillance (tentative draft) (“1968 Standards”).  

Those standards recognized both the potential importance of modern surveillance 

techniques to law enforcement and the dangers unregulated use of those techniques 

posed for personal privacy.  “[T]he standards begin with the judgment that the 

interests in privacy in our society demand that all private and public use of electronic 

surveillance techniques to intercept private communications be prohibited.  To this 
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general principle, only the most carefully limited and closely supervised exception 

for law enforcement use of these techniques in the administration of justice should 

be recognized.”  Id. at 13.   

 The Reporter for those standards was G. Robert Blakey who also served as 

the principal drafter of the first federal wiretap law, Title III of the 1968 Omnibus 

Crime Control and Safe Streets Act, 18 U.S.C. §§ 2510-2522.  That statute 

responded to the U.S. Supreme Court’s decision in Berger v. New York, 388 U.S. 41 

(1967), and established a model statute for states seeking to use electronic 

surveillance.  The federal statute limited the crimes for which a state may authorize 

electronic surveillance.  18 U.S.C. §2516(2).1  It accepted the ABA Standard that 

“[a]n application for authorization or approval should be permitted in the 

investigation of designated offenses.  The offenses should be serious in themselves 

or characteristic of group criminal activity.”  1968 Standards § 5.5. 

 The ABA has reiterated the importance of limiting the use of intrusive 

surveillance techniques.  See, e.g., Standards on Electronic Surveillance of Private 

 
1 Certain designated prosecuting attorneys are authorized to apply for eavesdropping 
orders “when such interception may provide or has provided evidence of the 
commission of the offense of murder, kidnapping, human trafficking, child sexual 
exploitation, child pornography production, prostitution, gambling, robbery, bribery, 
extortion, or dealing in narcotic drugs, marihuana or other dangerous drugs, or other 
crime dangerous to life, limb, or property, and punishable by imprisonment for more 
than one year, designated in any applicable State statute authorizing such 
interception, or any conspiracy to commit any of the foregoing offenses.” 
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Communications § 2-3.1 (3d ed. 2001):  

(i) Intrusion on private communications by the government. The 
security of private communications from arbitrary intrusion by 
governmental officials is a basic necessity for the maintenance of a free 
society. Accordingly, law enforcement’s authority to conduct 
electronic surveillance should be strictly regulated.  
(ii) Intrusion on private communications by others. Because technology 
renders private communications vulnerable to interception by all 
persons, electronic surveillance by those outside law enforcement 
should also be strictly regulated. 
 
In 1998, the ABA adopted its TAPS Standards (“1998 Standards”), which in 

§2-9.3(1) provided that “[v]ideo surveillance of a private activity or condition is 

permissible when it complies with provisions applicable to electronic interception 

of communications [see Standards 2-1.1 et seq. of this Chapter], as modified for 

video surveillance.”2  The ABA identified the threat to privacy from video 

surveillance: 

The capabilities of technological physical surveillance techniques may 
come as a surprise to those who have not followed developments in 
surveillance equipment. For example, video technology, although 
available for some time, has seen dramatic advances in the past three 
decades. With the advent of wide-angle and pinhole lenses, night vision 
equipment, and super-magnification capacity, video surveillance 
allows viewing of home interiors, workplaces, and public thoroughfares 
at all times of the day and night. Cameras can be placed in picture 
frames, briefcases, pens, suit lapels, and teddy bears, allowing covert 
observation in virtually any circumstances. They also can be used 
overtly and conspicuously, to surveil private establishments and public 
places. Furthermore, any surveillance by camera can be recorded, 

 
2 The reference is to the electronic surveillance standards, the 1968 and 2001 
Standards. 
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permitting a permanent record of activities within the camera's range. 
(1998 Standards at 3).3 

Although Congress did not amend the federal law on electronic surveillance 

to cover video surveillance, most federal courts reached the same conclusion as the 

ABA and have extended the limitations on electronic surveillance to video 

surveillance.  See, e.g., United States v. Mesa-Rincon, 911 F.2d 1433, 1437  (10th 

Cir. 1990); United States v. Falls, 34 F.3d 674, 680 (8th Cir. 1994); United States v. 

Batiste, 2007 U.S. Dist. Lexis 61186, at *24 (S.D. Fla. Aug. 21, 2007). 

 The Supreme Court expressed a concern in Berger about the breadth of the  

authorized surveillance: “[The law] lays down no requirement for particularity in the 

 
3 The speed with which technology develops is breathtaking.  In Berger, the Court 
described the then-existing technology: “Sophisticated electronic devices have now 
been developed (commonly known as ‘bugs’) which are capable of eavesdropping 
on anyone in almost any given situation. They are to be distinguished from 
‘wiretaps’ which are confined to the interception of telegraphic and telephonic 
communications. Miniature in size (3/8” x 3/8” x 1/8”)—no larger than a postage 
stamp—these gadgets pick up whispers within a room and broadcast them half a 
block away to a receiver. It is said that certain types of electronic rays beamed at 
walls or glass windows are capable of catching voice vibrations as they are bounced 
off the surfaces. Since 1940 eavesdropping has become a big business. 
Manufacturing concerns offer complete detection systems which automatically 
record voices under almost any conditions by remote control. A microphone 
concealed in a book, a lamp, or other unsuspected place in a room, or made into a 
fountain pen, tie clasp, lapel button, or cuff link increases the range of these powerful 
wireless transmitters to a half mile. Receivers pick up the transmission with 
interference-free reception on a special wave frequency. And, of late, a combination 
mirror transmitter has been developed which permits not only sight but voice 
transmission up to 300 feet. Likewise, parabolic microphones, which can overhear 
conversations without being placed within the premises monitored, have been 
developed.” 388 U.S. at 46-47. 
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warrant as to what specific crime has been or is being committed”; “[t]he need for 

particularity and evidence of reliability in the showing required when judicial 

authorization of a search is sought is especially great in the case of eavesdropping.”  

388 U.S. at 56.   

 Indeed, the ABA 2001 Standards on Electronic Surveillance specifically 

require in its “General Principles” that “the intrusion [be] justified by the importance 

and likelihood of achieving those objectives.”  Standard 2.3.1(b)(3)  (emphasis 

added).  Similarly, in its TAPS Standards, among the factors to be considered in an 

application and authorization for video surveillance, “the extent to which the 

surveillance technique invades privacy,” including, inter alia, the nature of the place, 

activity, condition, or location to be surveilled,” “the extent to which the surveillance 

of subjects is minimized in time and space,” and “the extent to which the surveillance 

of non-subjects is likewise minimized.”  Standard 2.9.1. 

FOUR KEY PROVISIONS STRIKE A BALANCE 
This balancing of interests—need vs. privacy—is achieved by the Standards, 

by the Courts, and by legislatures, in, at least, four ways—none of which are present 

here.  Each is a core concern to the audio and video surveillance regime.  

(1) Limitation as to crime. 
As noted above, Congress required states to limit electronic surveillance to 

the most serious crimes.  Florida’s relevant statute conforms to Congress’s 

limitation.  § 934.07(1), Fla. Stat.  There is nothing in the statute suggesting that the 
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Florida legislature intended to authorize video surveillance more broadly than 

electronic surveillance.  Indeed, if a legislature sought to extend intrusive 

surveillance techniques that occurred over a period of days to every crime in a 

criminal code, serious Fourth Amendment issues would be raised.  It is highly 

doubtful that such surveillance would constitute a “reasonable” search and seizure 

within the meaning of the Amendment.   

(2) Use as a last resort. 
Section 934.09(1)(c), Fla. Stat., requires that every application for an 

electronic eavesdropping order contain “[a]full and complete statement as to whether 

or not other investigative procedures have been tried and failed or why they 

reasonably appear to be unlikely to succeed if tried or to be too dangerous.”  In order 

to approve an application, a judge must find that “[n]ormal investigative procedures 

have been tried and have failed or reasonably appear to be unlikely to succeed if 

tried or to be too dangerous.”  § 934.09(3)(c), Fla. Stat.   

(3)     Minimization of conversations or images must be required by the warrant. 
 As required by federal law, § 934.09(5), Fla. Stat., states a very clear 

minimization requirement: “Every order and extension thereof shall contain a 

provision that the authorization to intercept shall be executed as soon as practicable, 

shall be conducted in such a way as to minimize the interception of communications 

not otherwise subject to interception under §§ 934.03-934.09, and must terminate 

upon attainment of the authorized objective ….”  And, of course, the monitoring 
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agents must abide by that directive and, according to the ABA 2001 Standards, be 

“trained in the law and techniques [of minimization.]”  Standard 2.3.1(ii)(b). 

(4) Judicial Discretion. 
The balancing of necessity versus privacy is a feature of electronic 

surveillance generally not present in search warrants.  Compare § 933.07, Fla. Stat., 

dealing with search warrants which states, in part, “The judge … if satisfied that 

probable cause exists … shall thereupon issue,” with § 934.07, Fla. Stat., which 

states “such judge may grant … [an electronic surveillance order]” (emphasis 

added).  The change from shall to may is not happenstance; it is instead a well-

reasoned decision to have the court rather than the applicant make the determination 

as to whether a gross invasion of privacy is necessary in any specific case.  This is 

particularly needed when the applicant for the invasive and continuous monitoring 

(as opposed to a single intrusion) is not a high-ranking accountable government 

official but a police officer, who may or may not be interested in, or capable of, 

engaging in such a balancing test.   

A “SNEAK AND PEAK” WARRANT HAS NO PLACE IN A PROSTITUTION 
CASE 

Significantly, the affiant in this case couched the investigation and probable 

cause in terms of a felony, “deriving support from the proceeds of prostitution,” but, 

as he makes clear in the following section of his affidavit, the only crime for which 

evidence was sought, which video surveillance could demonstrate, and, indeed, for 

which there was probable cause, was misdemeanor prostitution.  
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Additionally, the focus of this investigation is not only the customers 
committing prostitution but more importantly those involved in 
deriving funds from the proceeds of prostitution, to include the 
owner(s) and/or manager(s) of the business and possibly any of the 
women working at the business. Your affiant believes that a “sneak and 
peek” warrant is the best and only way law enforcement can 
conclusively say prostitution is occurring inside the business. Thus, 
while voluntary statements of customers exiting the business is 
supportive to this argument, it is not enough, in and of itself, to establish 
the predicate crime of prostitution, which is required to charge deriving 
funds from the proceeds of prostitution. Additionally, while the 
previous customer statements and surveillance do lend support to the 
belief that probable cause exists to suppose that prostitution is occurring 
inside the business, it does not allow for a furtherance of an 
investigation regarding the deriving funds from the proceeds of 
prostitution without great risk to our case. Therefore, video surveillance 
is the only option to obtain definite evidence of prostitution occurring 
inside the business to further our investigation.  R.3259 (emphasis 
added). 

The authorization of electronic or video surveillance for petty crimes as a 

steppingstone in an effort to investigate more serious offenses would make a 

mockery of the designated crime requirement.   Such a subterfuge would violate the 

principal that continuous invasions of privacy must be reserved for occasions when 

the need to do so was critical.  As noted above, Florida law provides no basis for 

seeking a warrant for electronic eavesdropping of conversations in a misdemeanor 

prostitution case, and there is no reason to believe that either the legislature or 

judiciary would want to permit such warrants when intrusive video surveillance is at 

issue. 

As noted above, Florida law provides no basis for seeking a warrant for 
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electronic eavesdropping of conversations in any misdemeanor prostitution case 

whether the warrant is directed at the proceeds of prostitution or the sexual conduct, 

and there is no reason to believe that either the legislature or judiciary would want 

to permit such warrants when intrusive video surveillance is at issue. 

The Threat of Unregulated Surveillance is Real and Growing 
The need to limit electronic and visual surveillance to serious crimes is vital 

if a society continues to value personal privacy and freedom, even as the advance of 

technology poses unprecedented threats and intrusions.  This case specifically 

involves use of video surveillance by law enforcement—and, what is worse, wanton 

use of it.  The development and proliferation of compact, inexpensive, wireless video 

surveillance technology poses a unique, unprecedented threat to erode the personal 

privacy against government that Americans have enjoyed since the Founding.  This 

technology has allowed the government to covertly place its eyes in the most private 

of places and to spy on citizens when they retreat into private spaces they naturally 

believe to be safe from prying eyes.  See, e.g., Brannum v. Overton Cty. Sch. Bd., 

516 F.3d 489, 492 (6th Cir. 2008) (school district covertly taped middle school 

students as they undressed in locker rooms).  And it has allowed the government to 

“record[] … in graphic visual detail … very personal and private behavior” like “[n]o 

other technique” could.  United States v. Mesa-Rincon, 911 F.2d 1433, 1442 (10th 

Cir. 1990). 
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What is more, as technology marches forward, the government need not even 

purchase and install cameras of its own in order to surveil unsuspecting citizens.  

Instead, the government can use the same types of malware and computer viruses 

that hackers use to coopt web-cameras in targets’ computers.  See Craig Timberg & 

Ellen Nakashima, FBI’s Search for ‘Mo,’ Suspect in Bomb Threats, Highlights Use 

of Malware for Surveillance, Wash. Post (Dec. 6, 2013), https://wapo.st/34GP1kR.  

The greater availability of surveillance technology combines with greater ease for 

governments today to monitor their citizens covertly.  The predictable result is that 

law enforcement has been resorting to video surveillance with increasing regularity 

and insouciance.   

Video Surveillance Poses Unique Dangers 
Just as this case implicates larger policy concerns surrounding video 

surveillance, the arguments in play carry larger implications for the judicial and legal 

constraints that govern video surveillance.  The U.S. Supreme Court began to 

express its concern about indiscriminate surveillance in Berger, which involved 

audio surveillance, but its reasoning applies equally to video surveillance, which 

can, if anything, be even more invasive.  See, e.g., Torres, 751 F.2d at 885 

(“Television surveillance is identical in its indiscriminate character to wiretapping 

and bugging. It is even more invasive of privacy, just as a strip search is more 

invasive than a pat-down search ….”).  One is not necessarily more intrusive than 

the other:  each can be extraordinarily intrusive in different contexts.  For instance, 
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a video recording of an intimate conversation might not be as intrusive as an audio 

recording.  Here, however, audio recordings of customers receiving massages would 

not have been nearly as invasive—or embarrassing.  Indeed, they may have been 

largely unintelligible.  Audio surveillance would therefore not have been able to 

capture the sorts of sensitive information that the State’s cameras recorded in this 

case (i.e., customers partially or fully nude).4 

There Was No Necessity for the Invasive Video Surveillance in This Case 
In order to approve an application, a judge must find that “[n]ormal 

investigative procedures have been tried and have failed or reasonably appear to be 

unlikely to succeed if tried or to be too dangerous.”  § 934.09(3)(c), Fla. Stat.  The 

burden of showing necessity to videotape “is higher than the showing needed to 

justify other search and seizure methods, including bugging,” Mesa-Rincon, 911 

F.2d 1433, 1442 (10th Cir. 1990), and the burden is especially high when there is an 

expectation of privacy in the premises surveilled, see id. at 1443; United States v. 

Torres, 751 F.2d 875, 882 (7th Cir. 1984) (Posner, J.); cf. State v. Butler, 40 1 So. 

3d 242, 247 (Fla. 1st DCA 2008) (“The more private the treatment space, the more 

 
4 The State chides the many U.S. Courts of Appeals that have imposed these strict 
requirements on covert video surveillance for thoughtlessly borrowing them from 
the Wiretap Act.  State’s Br. 16-17.  But the State has it backwards.  Congress 
borrowed those requirements from the courts when it drafted the Wiretap Act.  See 
United States v. Biasucci, 786 F.2d 504, 510 (2d Cir. 1986).  To be sure, Congress 
supplemented those with additional technical requirements, but courts have not 
imported those additional legislative requirements wholesale into the context of 
video surveillance.  See, e.g., Mesa-Rincon, 911 F.2d at 1438.   
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reasonable the [person]’s expectation of privacy ….”); cf. also Falls, 34 F.3d at 680 

(“It is clear that silent video surveillance, like the interception of wire, oral, or 

electronic communications under Title I, results in a very serious, some say 

Orwellian, invasion of privacy.”); United States v. Taketa, 923 F.2d 665, 677 (9th 

Cir. 1991) (“[T]he silent, unblinking lens of the camera was intrusive in a way that 

no temporary search … could have been.”). 

The lower court here ruled that the police had sufficiently demonstrated 

necessity.  With all due respect to the lower court, however, the claim of necessity 

was irreconcilable with the record and common sense.  Not only had the 

investigation been successful in providing prostitution, as countless conventional 

investigations are, but covert video surveillance in private massage rooms was not 

calculated to yield whatever additional evidence police needed to prosecute deriving 

support from the proceeds of prostitution.  

Detective Sharp’s affidavit states inter alia a female investigator with the 

Florida Department of Health, Karen Herzog, “conducted her inspection,” “advised 

there were three female employees present,” “took photographs of the employees 

Florida Driver’s License and Massage Therapy Licenses,” “identified [the 

females]”; “[t]he money brought into the business through cash and credit/debit 

transactions is then deposited into a business account in the name of Orchids of 

Asia”; and “[d]uring the surveillance operation Lei Wang was seen exiting the 
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business and entering a white Mercedes Benz convertible with a maroon top bearing 

FL#HNST08.”  R.3255, 3258.  It was clear, therefore, that with this evidence, in 

addition to the confessions of men who were stopped in their vehicles, R.3256-58, 

the JPD was fully aware of the participants in both the lawful and unlawful activity 

inside Orchids of Asia.  There is no showing at all that the videos were likely to 

provide any information regarding prostitution not already known to the police and 

provable through witnesses with first-hand personal knowledge.5   

The affidavit claims that the warrant was necessary to determine who was 

“involved in deriving funds from the proceeds of prostitution, to include the 

owner(s) and/or manager(s) of the business and possibly any of the women working 

in the business.”  R.3259. Logic suggests, however, that it was extremely doubtful 

that use of video equipment was likely to produce any evidence of who was deriving 

funds from acts of prostitution. It might show money placed in a cash register or 

drawer, a credit card read by a machine, or money received by a massage therapist.  

 
5 While it does not appear that JPD needed more to prove that prostitution occurred 
inside the business, had it sought additional evidence, it could have used an 
undercover agent or confidential informant as other police departments in Florida 
and elsewhere have done.  See, e.g., Arrest Affidavit, filed October 16, 2019, State 
of Florida v. Mido Chundru Song, 19th Judicial Circuit, Martin County, Florida, 
Case No.: 432019MM003092MMAXMX, which recites the successful use of such 
a procedure. Available at Martin County Clerk of Court, 
http://court.martinclerk.com/Home.aspx/Search (retrievable by searching “case 
number” using number “19003092MMAXMX” or by “name,” using “Song, Mido”). 
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But it would not show whether any particular person actually kept or was in ultimate 

receipt of funds. 

Law enforcement could have sought to subpoena accounting records, payroll 

records, tax statements, bank records, and other financial documents from the 

business and/or the employees, owner(s) and manager(s). Some information 

regarding home, car, and other property ownership would be available through 

public records searches. 

THE BERGER AND FLORIDA STATUTORY REQUIREMENTS WERE 
VIRTUALLY IGNORED 

  
There Were No Tapes  to Seize 

The affidavit presented to obtain the search warrant states on page 2 that 

“there is now being kept on the above described (premises) certain: Evidence of, 

Prostitution in addition to fruits of, and instrumentalities of violation of the 

law(s) associated with Driving Support from the Proceeds of Prostitution, 

specifically the Non-audio, video recordings of individuals engaged in acts 

related to these violations.”  R.3252.  (Emphasis in original.) The affidavit fails, 

however, to identify any non-audio video recordings that actually were on the 

premises.  The search warrant simply repeats the quoted language even though there 

was no basis for any judicial finding of the existence of video recordings.  

§ 933.07(1), Fla. Stat., provides that a judge issuing a warrant shall command the 

executing officer to search the property described in the warrant for the property 
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specified.  The only property specified in the warrant at issue was non-existent 

videos.  There can be no probable cause to search for and seize non-existent 

evidence.  

The Warrant Provided No Direction as to Whom and What to Record So That 
Minimization was Neither Compelled Nor Even Possible 

The warrant at page 2 provides that “you, or any Officer of the Jupiter Police 

Department, are hereby commanded with proper and necessary assistance, in the 

name of the State of Florida, to surreptitiously enter the described location for the 

purpose(s) of covertly conducting electronic visual, non-audio surveillance of the 

interior of the location to identify participants involved in the criminal enterprise.”  

R.3263.  This language provides no guidance as to which individuals should be 

filmed or what conduct should be filmed.  In short, the warrant fails completely to 

instruct an officer doing the monitoring as to “what am I looking for.”   

One of the grounds relied upon by the Supreme Court in Berger for striking 

down the New York wiretapping statute was that “eavesdropping is authorized 

without requiring … that the ‘property’ sought, the conversations, be particularly 

described.”  388 U.S. at 58-59.  The warrant at issue similarly failed to particularly 

describe the individuals or conduct to be filmed. The warrant at issue completely 

fails to require minimization.  It is readily apparent that the statute requires 

minimization while surveillance is occurring except when a foreign language is 

involved and no expert is available during the interception period.  Not only was 
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there no requirement in the warrant for minimization, but there was no effort made 

to minimize while the videos were being made and monitored.6   

The JPD secretly installed cameras in the private rooms of a massage studio 

and recorded non-stop for five days.  Every customer who entered the massage 

studio during the surveillance period—whether they were suspected of receiving 

sexual services or not—was, in the most compromising and embarrassing of 

circumstances, monitored and recorded, and each remains the subject of videos 

currently stored in government archives.  It is not sufficient for the prosecution to 

utilize only those they determine to be evidentiary in nature.  The State “cannot 

minimize the interception of [events] that should not be intercepted by intercepting 

all [events] and sorting them out later.”  United States v. Simels, 2009 WL 1924746, 

at *3 (E.D.N.Y. July 2, 2009), aff’d, 654 F.3d 161 (2d Cir. 2011); accord United 

States v. Renzi, 722 F. Supp. 2d 1100, 1128 (D. Ariz. 2010).   

 Moreover, while the prosecution may have control over the recordings, the 

defense may be entitled to view the recordings as part of discovery obligations.  

Electronic surveillance recordings are subject to sealing but no such requirement is 

set forth in the warrant for video surveillance.  As a result, there is no indication of 

 
6 The County Court made specific findings as to the failure to minimize.  As to the 
warrant’s excluding certain areas from surveillance, a “client, whether engaging in 
innocent or illegal activity, would not be likely to frequent those … areas.”  R.2098.  
The County Court also found that the failure to include minimization instructions 
and to females and innocent male clients was a fundamental flaw.  R.2098-99. 
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how the recordings are to be maintained, whether or not they are to be encrypted, 

what secure facility would be used to store the recordings (either physically or in the 

cloud), and how they would be secured from either manual or electronic theft.  

According to the Florida Supreme Court, when officers “blat[a]ntly ignore[]” 

the minimization requirement, “the entire [surveillance] evidence must be 

suppressed.” Rodriguez v. State, 297 So. 2d 15, 21 (Fla. 1974).  This is clearly in 

accord with the teaching of the United States Supreme Court, which would require 

suppression when “requirements that directly and substantially implement the 

congressional intention to limit the use of intercept procedures to those situations 

clearly calling for the employment of this extraordinary investigative device” were 

not met.  United States v. Giordano, 416 U.S. 505, 527 (1974). 

Notice Requirements Were Inadequate 
Moreover, post-investigative notice is made only to the “responsible person” 

in the location searched.  Unlike the requirements of electronic surveillance and the 

Court’s concern in Berger, there is no consideration of notifying those subject to 

interception here. The aggrieved parties, particularly those who engaged in innocent 

activities, might never learn that their images were in the possession of the police.  

See § 934.09(8)(e), Fla. Stat. 

There Was No Good Faith Reliance in This Case 
 The State argues that the good-faith exception applies here.  When the JPD 

applied for its warrant, it did so against the backdrop of over 30 years of uniform 
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federal and state court precedents making clear that the standards announced in those 

cases apply to video surveillance.  See 1 Wayne R. LaFave, Search and Seizure: A 

Treatise on the Fourth Amendment § 2.2(f) n.313 (5th ed. 2012) (collecting cases).  

The JPD even cited many of those cases in its application—in portions that, 

according to Mr. Kraft, were apparently copied and pasted from a “template”—and 

acknowledged that they articulated the Fourth Amendment standards for covert 

video surveillance.  R.3259-60; Kraft’s Br. 8.  The decided cases known to the JPD 

demonstrate that any reasonably well-trained officer would have known that the 

warrant was invalid.   

CONCLUSION 
This Case Well Illustrates the Threat of Unregulated Surveillance 

Active video surveillance of private areas and numerous individuals (over 100 

defendants in three consolidated cases) for days at a time differs dramatically in 

duration and invasion from a standard "sneak and peak" search warrant which 

authorizes entry and a limited search of premises to determine the identity and 

location of physical objects without the traditional requirement of seizure and 

immediate notification.  The surveillance at issue was typical of the extended 

monitoring of conversations that are governed by both the Constitutional 

requirements specified in Berger, explicitly required by federal and Florida law 

governing electronic surveillance,  and clearly stated in the ABA TAPS Standards.   

As we have explained, the court issuing the warrant paid only lip service to 
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the requirements that such surveillance must be (a) limited to use as a last resort, (b) 

limited to the most serious offenses, (c) effectively minimized in real time, and (d) 

subject to discretion (in that surveillance orders “may” be issued while search 

warrants “shall be issued.")   

       These requirements are especially important when the government seeks to 

possess videos of intensely private activities that the individuals depicted would 

have never recorded themselves or consented to having recorded.  See, e.g., Mesa-

Rincon, 911 F.2d at 1442 (the government recorded “an apparently innocent 

individual” “masturbating”).  This is particularly the case where recordings whose 

existence may never be known to innocent subjects, are stored outside of that 

person’s control potentially vulnerable to being leaked, misused, or hacked.   
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