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IN THE DISTRICT COURT OF APPEAL 

STATE OF FLORIDA, FOURTH DISTRICT 

CASE NO. 4DCA 19-1499 

L.T. NO.502019AP000074A, 502019MM002346A 

 

STATE OF FLORIDA 

Appellant, 

vs. 

ROBERT KRAFT 

Appellee. 

 

 

RESPONSE TO STATE’S MEMORANDUM SUPPORTING DISCRETIONARY 

JURISDICTION UNDER FLORIDA RULE OF APPELLATE PROCEDURE 9.160 

 Appellee Robert Kraft agrees that the questions certified carry great public importance, as 

they go to the ultimate issue of whether the State can surreptitiously record private citizens in 

intimate settings in order to investigate low level misdemeanor crimes like solicitation of 

prostitution.  Appx. 5–6.  Beyond the specific questions certified by the County Court, the appeal 

poses the fundamental question whether law enforcement is authorized to obtain covert video 

surveillance warrants to investigate prostitution.  Finally, the issues raised here will inform 

resolution of a series of cases involving similar warrants elsewhere in this Court’s jurisdiction.  

Especially considering the “dearth of Florida cases offering guidance on this issue,” combined 

with “the uniquely invasive nature of video surveillance,” Appx. 10, review by this Court would 

shine welcome appellate light and yield valuable benefits throughout the State. 

I. REQUISITE STATUTORY AUTHORIZATION IS LACKING 

 The warrant in question was issued to investigate suspicion of Deriving Support from the 

Proceeds of Prostitution.  Appx. 20, 31; § 796.05, Fla. Stat.  No other crimes were enumerated in 

the warrant or warrant application.  For this warrant to be legitimate, therefore, law enforcement 

Filing # 90872064 E-Filed 06/11/2019 07:15:09 AM

R
E

C
E

IV
E

D
, 0

6/
11

/2
01

9 
07

:1
6:

39
 A

M
, C

le
rk

, F
ou

rt
h 

D
is

tr
ic

t C
ou

rt
 o

f 
A

pp
ea

l



 

 2 

 

needed authorization to conduct this type of surveillance for this type of offense.  Yet no such 

authority exists in Florida.   

 Judge Hanser noted “[t]here are no Florida Statutes or Rules of Criminal Procedure 

specifically authorizing or prohibiting surreptitious video surveillance.”  Appx. 5.  The closest 

analogue, as cited in the warrant application, is for wiretaps, which are subject to express statutory 

authorization and limitation.  § 934.07, Fla. Stat.  The statute enumerates offenses for which a 

wiretap is permissible:  murder, kidnapping, arson, gambling, robbery, burglary, theft, extortion, 

and violations of certain other chapters.  Notably absent are prostitution-related offenses under 

chapter 796.  Indeed, Florida’s Legislature expressly removed prostitution offenses from this list.  

See Law Enforcement Communications—Review Panel—Radio System Implementation, 2000 

Fla. Sess. Law Serv. Ch. 2000-369 (S.B. 2252).  As federal courts have noted, “[t]elevision 

surveillance is identical in its indiscriminate character to wiretapping and bugging [and] is even 

more invasive of privacy, just as a strip search is more invasive than a pat-down search.  United 

States v. Torres, 751 F.2d 875, 885 (7th Cir. 1984).  It is of great public importance that law 

enforcement be held to limitations on its ability to conduct intrusive covert surveillance; this appeal 

affords occasion to elucidate and enforce important limitations. 

II. ROBERT KRAFT HAS STANDING TO RAISE A FOURTH AMENDMENT 

CHALLENGE TO THIS SEARCH WARRANT 

 Robert Kraft, just like every other person, had a legitimate expectation of privacy when 

receiving a private massage in a professional, licensed spa facility.  In the normal course of a 

massage, a patron removes most or all of his or her clothing, behavior similar to that occurring 

inside a person’s home where Fourth Amendment protections are at their apex.  As such, even 

though a massage takes place in a commercial establishment, patrons are protected by the Fourth 

Amendment from video surveillance in such a setting.  Cf. § 877.26(1), Fla. Stat. (recognizing a 
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reasonable expectation of privacy in changing rooms and restrooms in commercial businesses).  

Nor does an individual lose Fourth Amendment protections upon becoming a criminal defendant.  

The State’s proposed regime would render the protections offered by the Fourth Amendment 

illusory, and Judge Hanser rightly rejected it.  Assuming jurisdiction over this appeal will allow 

this Court to confirm for the public and for law enforcement that privacy interests will be given 

their due and that people will remain secure from prying eyes while disrobing behind closed doors. 

III. THE SEARCH WARRANT AS WRITTEN FAILED TO COMPLY WITH THE 

CONSTITUTIONAL MINIMIZATION AND NECESSITY REQUIREMENTS 

 The minimization requirement serves “to avoid the recording of activity by persons with 

no connection to the crime under investigation who happen to enter an area covered by a camera.”  

United States v. Mesa-Rincon, 911 F.2d 1433, 1441 (10th Cir. 1990).  Here, law enforcement did 

nothing to minimize recording of innocent massage activity at a licensed healthcare facility in the 

rooms where cameras were placed.  All the warrant specified were areas of the Spa that could be 

recorded and how the viewing monitor would be positioned in the monitoring room.  Appx. 32.  

There were no instructions to minimize monitoring the video.  Nor were there any instructions to 

minimize the recording of patrons.  Yet the Fourth Amendment requires that both monitoring and 

recording be minimized.  See United States v. Simels, No. 08-CR-640 (JG), 2009 WL 1924746, at 

*3 (E.D.N.Y. July 2, 2009).  As clear as the law governing minimization is, Florida’s courts have 

had little occasion to speak to it as this Court now can.   

 By entertaining this appeal, this Court can also clarify the contours of the necessity 

requirement that law enforcement must satisfy before undertaking covert video recording.  In the 

analogous wiretap context, Florida requires “[a] full and complete statement as to whether or not 

other investigative procedures have been tried and failed or why they reasonably appear to be 

unlikely to succeed if tried or to be too dangerous.”  § 934.09(1)(c), Fla. Stat.  “The showing of 
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necessity needed to justify the use of video surveillance is higher than the showing needed to 

justify other search and seizure methods, including bugging.”  Mesa-Rincon, 911 F.2d at 1442 

(emphasis added).  The requisite showing of necessity simply was not made on this record. 

 In concluding that the necessity requirement was met, Judge Hanser did not conduct a 

detailed analysis, nor did he need to do so given his reliance on total minimization failure as an 

independent basis for suppressing.  Appx. 12.  Upon assuming jurisdiction, however, the Court 

would have opportunity to take up the necessity issue and to provide helpful guidance as to what 

is constitutionally required in this regard.  Notably, law enforcement here skipped past an array of 

commonly-used, time-proven investigative techniques—including but not limited to undercover 

officers, confidential informants, and subpoenas for telephone and financial records—based solely 

upon boilerplate, conclusory statements that such techniques would be too dangerous or ineffective.  

Assuming jurisdiction over this appeal will allow this Court to address meaningfully and 

specifically (as courts in Florida have yet to do) the showing of necessity that law enforcement 

must make before resorting to the highly invasive surveillance at issue. 

IV. THE SEARCH WARRANT AS EXECUTED FAILED TO COMPLY WITH THE 

CONSTITUTIONAL MINIMIZATION REQUIREMENT 

 Just as there were no minimization procedures in the search warrant itself, testimony at the 

suppression hearing demonstrated that there were no verbal minimization instructions given.  

Instead, officers were left to their own devices in deciding when they should and should not be 

watching the screen.  Without any procedures in place, law enforcement officers monitored patrons, 

both men and women, for much of their massages even though any alleged criminal activity would 

take place only at the conclusion.  This situation let loose precisely the sort of unchecked police 

discretion and intrusion that the Fourth Amendment forbids.   
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 Still worse, the cameras recorded constantly and without cease.  This means that the 

cameras recorded 24 hours per day for five days, thereby recording entire massages of multiple 

individuals who did nothing more (as law enforcement admits) than receive lawful massages from 

licensed therapists at a licensed massage parlor.  Such carte blanche video surveillance of wholly 

innocent activities should not be permitted to become the norm in Florida or anywhere else.   

V. WARRANTS IN RELATED INVESTIGATIONS FROM OTHER COUNTIES 

SUFFER FROM MANY OF THE SAME INFIRMITIES 

 The search warrant at issue in this appeal has close cousins.  Warrants in Indian River 

County and Martin County were similarly suppressed as failing to minimize the recording of 

lawful activity.  Ord. Granting Def.’s Mot. to Suppress, No. 19-445-MM (Fla. Martin Cnty. Ct. 

May 1, 2019); Ord. Granting Def.’s Mot. To Suppress, No. 312019 MM 000355 A (Fla. Indian 

River Cnty. Ct. May 16, 2019); Ord. Granting Def.’s Mot. To Suppress, No. 312019 MM 000461 

A (Fla. Indian River Cnty. Ct. May 16, 2019).  To be sure, there are distinctions between the 

various search warrants in terms of the specific crimes being investigated and the scope of 

investigation detailed in the warrant applications, such that they are not identical.  See, e.g., Appx. 

33–63.  Differences notwithstanding, this Court’s review will promote judicial economy insomuch 

as the minimization aspects of these suppression orders are closely interrelated. 



 

  

 

Respectfully Submitted, 

 

 

 

 

 

ATTERBURY, GOLDBERGER & WEISS, P.A. 

 

By:  /s/ Jack Goldberger              . 

       Jack Goldberger 

       250 Australian Ave. South, Suite 1400 

       West Palm Beach, FL 33401 

        (561) 659-8300 

 

 

QUINN EMANUEL URQUHART  

   & SULLIVAN, LLP 

 

William A. Burck (admitted pro hac vice) 

Alex Spiro (admitted pro hac vice) 

Derek Shaffer (admitted pro hac vice) 

Sandra Moser (admitted pro hac vice) 

 

williamburck@quinnemanuel.com 

derekshaffer@quinnemanuel.com 

sandramoser@quinnemanuel.com 

1300 I Street NW, Suite 900 

Washington, D.C. 20005 

(202) 538-8000 

 

alexspiro@quinnemanuel.com 

51 Madison Avenue, 22nd Floor, 

New York, NY 10010 

(212) 849-7000 

 

Attorneys for Defendant Robert Kenneth Kraft 

 

CERTIFICATE OF SERVICE 

 I HEREBY CERTIFY that a true and correct copy of the foregoing has been filed with the 

Clerk of Court using the Florida Courts E-Filing Portal and served via E-Service to counsel of 

record, on this day, June 11, 2019. 

 

       By:  /s/ Jack Goldberger              . 

          Jack Goldberger 

250 Australian Ave. South, Suite 1400 

West Palm Beach, FL 33401 

(561) 659-8300 


