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IN THE DISTRICT COURT OF APPEAL
STATE OF FLORIDA, FOURTH DISTRICT

CASE NO. 4DCA 19-1499, 4D19-1655, 14-2024
L.T. NO. 502019AP000074A, 502019MM002346A, 312019MM000328A

STATE OF FLORIDA

Appellant,

vs.

ROBERT KRAFT

Appellee.

RESPONSE TO STATE’S MOTION TO 
EXPAND PAGE LIMIT FOR REPLY BRIEF,

AND MOTION FOR LEAVE TO FILE SUR-REPLY

Defendant-Appellee Robert Kraft hereby respectfully opposes the State’s 

eleventh-hour request to expand the page limit for its reply brief, and respectfully 

urges the Court either (a) to grant leave for Mr. Kraft to file a sur-reply of no more 

than ten pages to respond to the State’s over-length brief, or, alternatively, (b) to 

order that the State’s reply be struck, subject to prompt filing of a reply that complies 

with the longstanding page limit.

1. The State is seeking to expand the page limit for its reply brief not 

simply by a page or two, but to nearly twice the length allowed under the Florida 

Rules of Appellate Procedure.  See Fla. R. App. P. 9.210(a)(5)(B).  Although the 

State contends that this is an “extraordinary case” warranting an expansion of the 
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page limit, this appeal in a misdemeanor case involves a single criminal defendant, 

and the issues are discrete, straightforward, and governed by small slivers of the 

record from the proceedings below.  See Resp. to State’s Mot. for Extension of Time 

¶ 2, Filing No. 93953695 (Aug. 9, 2019).  Moreover, in light of the Court’s 

consolidation order, the State was already entitled under the Florida Rules to 150 

pages of initial briefs and 45 pages of reply briefs to address the largely overlapping 

issues in the three consolidated appeals.  See Am. Order (July 17, 2019).

2. The State’s initial brief was originally due on August 15, 2019.  See 

Resp. to State’s Mot. for Extension of Time 1, Filing No. 93953695 (Aug. 9, 2019).  

The State nevertheless requested and received not one, but two, extensions of time, 

and did not file its opening brief until October 1, 2019.  See Am. Order (Sept. 23, 

2019).  The State again requested yet another 30-day extension of time to file its 

reply brief—which the Court granted only in part, ordering a 15-day extension and 

warning the State that “if the reply brief is served after the time provided for in this 

order, it may be stricken.”  Order (Dec. 2, 2019).  The State has had ample time—

extra weeks and months of time—well beyond the limits set in the Florida Rules to 

draft and hone its initial and reply briefs, and to ensure that it is able to concisely set 

forth its arguments within the page limits of the Florida Rules of Appellate 

Procedure.  Notably, Mr. Kraft not only was able to file a brief within those limits

(unaware of the State’s newfound position that this case warrants relaxation of the 
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page limits), but was also able to do so within the time normally permitted under the 

Florida Rules of Appellate Procedure, unlike the State.  See Answer Br. of Appellee 

Robert Kraft, Filing No. 98208131 (Oct. 31, 2019).  The State has already had every 

advantage in this appeal of its loss of a suppression order in a misdemeanor 

prosecution in County Court—it should not be allowed to pile additional advantages 

atop those it has serially sought.  Put simply, the State should be required to play by 

the same rules as every other litigant.  That the State here is seeking to criminally 

prosecute one of its citizens using evidence obtained during a dragnet video 

surveillance scheme that breaks from Fourth Amendment constraints agreed on by

other courts hardly entitles it to special dispensation or sympathy.

3. The State now contends, in part, that it needs thirteen additional pages 

to respond to an unanticipated argument raised in Mr. Kraft’s brief and to respond 

to briefs of four amici.  See Mot. to Expand Page Limit for the Reply Br. ¶¶ 5–6, 

Filing No. 100474893 (Dec. 17, 2019).  But the purportedly unanticipated argument 

to which the State is responding spans just three pages of Mr. Kraft’s answer brief 

and was raised and briefed extensively in the County Court.  See Answer Brief of 

Appellee Robert Kraft 44–47, Filing No. 98208131 (Oct. 31, 2019); R.1925, 1942–

49.  And the State’s Reply Brief addresses exactly one argument allegedly raised by 

an amicus curiae but not by Mr. Kraft.  See Reply Br. of Appellant 11, Filing No. 

100474893 (Dec. 17, 2019).  What is more, the Reply Brief cites briefs of amici just 
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five times.  See id. at 10–11, 12 n.1, 20, 24.  Most of the reply is instead devoted to 

arguments already made and anticipated in the State’s opening brief, see id., 

including several pages devoted to an alternative basis for suppression that the State 

anticipated in its opening brief, compare id. at 23–25, with Initial Br. of Appellant 

43–45, Filing No. 96584761 (Oct. 1, 2019).

4. That the State delayed seeking leave to file a roughly-double-length

reply until ten minutes before midnight on the day its brief was due—literally the 

eleventh hour—is inexcusable, especially given that it was granted an additional 

sixteen days to file its reply brief, after it enjoyed an additional 47 days to file its 

opening brief.  See Mot. to Expand Page Limit for the Reply Br., Filing No. 

100474893 (Dec. 17, 2019).  Nor did the State make any effort to give counsel for 

Mr. Kraft meaningful time to respond to its request to roughly double the page limit 

for its reply brief.  See id. ¶ 8.  Mr. Burck was traveling yesterday and was unaware 

counsel for the State had, as they claim, attempted to reach him until the motion was 

filed shortly before midnight (for example, Mr. Burck received no email messages 

from counsel for the State, even though they have corresponded by email on a 

number of prior occasions). Had he been aware of the request and had sufficient 

time to consider it and discuss it with Mr. Kraft, Mr. Burck would have informed the 

State that we oppose the request. The Court and counsel for Mr. Kraft should not be 

forced to repeatedly consider the State’s eleventh-hour requests for additional 
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advantages.  To the extent the State presumes to operate on the premise that “it is 

better to seek forgiveness than permission,” it presumes too much; the State has 

stretched beyond the pale of forgiveness while failing to offer warrant for permission.

5. To respond adequately to the State’s over-length reply brief and ensure 

that the Court has sufficient adversarial briefing to be duly advised in the premises, 

Mr. Kraft respectfully requests leave to file a sur-reply brief of no more than ten (10) 

pages.  In the alternative, if the Court declines to grant leave to file a sur-reply, Mr. 

Kraft respectfully requests that the Court strike the State’s reply brief for 

noncompliance.  See Fla. R. App. P. 9.210(a)(5)(B).

* * *

For these reasons, the Court should, if it grants the State’s motion for leave, 

afford Mr. Kraft corresponding leave to file a sur-reply of no more than ten pages.  

Alternatively, the Court should deny the State’s motion for leave to exceed the page 

limit, strike the reply, and order the State promptly to file a reply compliant with the 

page limit.
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Respectfully submitted,

GRAYROBINSON, P.A.

/s/ Frank A. Shepherd              
Frank A. Shepherd
frank.shepherd@gray-robinson.com
333 S.E. 2nd Avenue, Suite 3200
Miami, Florida
(305) 416-6880

QUINN EMANUEL URQUHART 
   & SULLIVAN, LLP

/s/ William A. Burck              
William A. Burck (admitted pro hac vice)
Derek L. Shaffer (admitted pro hac vice)
Alex Spiro (admitted pro hac vice)
Sandra Moser (admitted pro hac vice)

williamburck@quinnemanuel.com
derekshaffer@quinnemanuel.com
sandramoser@quinnemanuel.com
1300 I Street NW, Suite 900
Washington, D.C. 20005
(202) 538-8000

alexspiro@quinnemanuel.com
51 Madison Avenue, 22nd Floor
New York, NY 10010
(212) 849-7000

Attorneys for Defendant Robert Kenneth Kraft
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been 

filed with the Clerk of Court using the Florida Courts E-Filing Portal and served via 

E-Service to counsel of record, on this day, December 18, 2019.

By:    /s/ Frank A. Shepherd              
         Frank A. Shepherd

333 S.E. 2nd Avenue, Suite 3200
Miami, Florida
(305) 416-6880




