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INTRODUCTION 
 

The State of Florida’s appeal places a narrow question before this Court: when 

conducting surveillance, is the State of Florida bound by the same Constitutional 

safeguards as those of every other jurisdiction?  Specifically, where all other courts 

addressing government surveillance have imposed the requirements of necessity, 

particularization, and minimization (together “Privacy Protections”), should Florida 

be held to the same standard?  

The State argues that because the text of the Constitution does not expressly 

mention the Privacy Protections widely recognized by American jurisprudence, then 

these Privacy Protections are not valid.  This is notwithstanding that the State, in its 

warrant application to the Duty Judge, actually cited to the very case law that 

enforces these Privacy Protections and suggested to the Duty Judge that these cases 

outlined the procedural framework for law enforcement to follow. 

The Privacy Protection chiefly at issue here is minimization – methods to 

reduce the surveillance of non-criminal activity.  Because the State already admitted 

in open court that law enforcement made no effort to minimize, it is now forced to 

take the extreme position that minimization is not required.   Indeed, the State argues 

that once its video surveillance of a person in a state of undress has begun, that 

person’s privacy is already intruded upon and therefore any further surveillance 

creates only a de minimis additional invasion of privacy. With such a rationale, the 
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State could effectively record anyone, anytime, and anyplace for as long as the State 

deems necessary.  

The State’s position is wrong because governments are always restricted from 

surveilling open-endedly.1  Fourth Amendment jurisprudence says as much, and this 

Court should follow the unanimous trend of caselaw requiring the State to adhere to 

minimum safeguards when intruding on its citizens’ rights to privacy. 

The remedy for failure to minimize is the suppression of the illegally obtained 

evidence.  The Judge in this case, The Honorable Joseph Marx, along with Judges 

in three other cases with virtually identical facts and legal issues, two of which are 

presently on appeal to this Court, have all reached this conclusion.2  These Judges’ 

conclusions hold great weight as they have a combined 78 years judicial experience. 

Indeed, no other solution could apply because a complete failure to take any 

steps to minimize means that all of the videos were obtained improperly.  Allowing 

post-hoc rationalization about which videos should or should not be suppressed 

defeats the purpose of minimizing from the start.  Moreover, full suppression is 

                                                 
1 Even in the most extreme cases of national security, the Government still adheres 
to established Privacy Protections when undertaking video surveillance of its 
citizens.  U.S. v. Batiste, 2007 WL 2412837, at *7-8 (S.D. Fla. Aug. 21, 2007) 
(government employed minimization protocols for surveillance of suspected 
Islamist terrorist cell). 
 
2 See State v. Freels, et al., No. 4D19-1655; State v. Kraft, No. 4D19-1499; State v. 
Frahm, No. 19-445-MM, slip op. at 1–2 & n.1, 4–6 (Fla. Martin Cty. Ct. May 1, 
2019).  
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especially warranted where, as here, law enforcement cited the minimization 

caselaw in the warrant affidavit to the Duty Judge (indicating awareness of what is 

required) and the State has since acknowledged that no efforts were made to 

minimize.   Accordingly, the trial court’s suppression order must be affirmed. 

STATEMENT OF CASE AND FACTS 

I. STATE’S SENSATIONALIZING OF HUMAN TRAFFICKING IS CONTRADICTED 
BY STATEMENTS IN COURT – NO HUMAN TRAFFICKING OCCURRED. 

 
This appeal follows law enforcement’s investigation into prostitution-related 

offenses alleged to have occurred at Florida Department of Health-licensed massage 

parlors in several Florida counties.  Although the State’s appellate Brief spends 

many pages discussing the evils of human trafficking and child-sex crimes, which 

mirrors early press coverage of this case generated by the State,3 neither are at issue 

here.   

Not only are the would-be trafficking victims (the massage workers) all 

charged with crimes by the State, but they are also all middle-aged women.  If they 

were human trafficking victims, the State would surely not treat them as criminals.  

Likewise, the reference to child-sex crimes is an effort to distract the Court from the 

actual facts.   

                                                 
3 See “Human Trafficking ‘Evil in Our Midst,’ Aronberg Says in Announcing 
Prostitution Arrests,” Palm Beach Post (last visited November 11, 2019), available 
at https://www.palmbeachpost.com/news/20190225/video-human-trafficking-evil-
in-our-midst-aronberg-says-in-announcing-prostitution-arrests. 
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Indeed, the State’s extended discussion of human trafficking is made even 

more disingenuous given that the State unequivocally told the trial court at an April 

12 hearing for defendant Robert Kraft that there is no evidence of human tracking.4   

Based on the prosecutor’s concession, the trial court later summarized: 

 

(R. 1938).  

II. INEXPERIENCED DETECTIVES, LED BY INEXPERIENCED PROSECUTORS, 
LEAD TO FATAL INVESTIGATIVE FLAWS. 

To investigate alleged consensual sex acts between adults, the State 

manufactured a bomb threat, surreptitiously installed video cameras, and then spent 

five days continuously recording unclothed people.  (R. 1699, 1723-25, 1855-56).  

In conducting this video surveillance, the State did not make any effort to minimize 

the recording of non-criminal activity.  Specifically, there were no written 

minimization protocols for Palm Beach law enforcement, there was no minimization 

                                                 
4 See “Prosecutors Say There’s no Evidence of Sex Trafficking in Robert Kraft 
Case,” Rolling Stone (last visited November 13, 2019) available at 
https://www.rollingstone.com/culture/culture-news/robert-kraft-sex-work-
trafficking-florida-823153/. 
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training by the State Attorney’s Office for the agents working under their direction, 

and, as the State has since acknowledged, there was, in fact, no minimization.5 

 After conducting around-the-clock video surveillance, the State made a 

number of prostitution-related arrests, charging both the clients of the massage 

parlors and the masseuses alike. However, as would be expected with no 

minimization whatsoever, four different trial judges suppressed the State’s illegally 

recorded videos.  

 In the instant case, on May 20, during a two-hour hearing on the motion to 

suppress, the Assistant State Attorney conceded that not only did no minimization 

occur, but also that there was no “good faith” effort to minimize. (R. 595). 

Succinctly, he admitted, “[n]o, we didn’t minimize at all.”  (R. 581). 

 In addition to this concession by the State, the trial judge found that (1) 

“[t]here was no guidance at all as to the recording, storage and/or viewing of any 

records made by law enforcement” and (2) “there were no written or verbal 

guidelines . . .to guide their attempts at minimization . . . .the detective-monitors did 

not have a common standard to guide them as to how they were to minimize 

surveilling innocent behavior or behavior that did not rise to the level of probable 

                                                 
5 These failures are consistent with their lack of experience.  From 2013 – 2018, of 
the 776 wiretaps conducted by the State, Palm Beach County only conducted 5.  
Wiretap Reports, United States Courts (last visited November 11, 2019), available 
at https://www.uscourts.gov/statistics-reports/analysis-reports/wiretap-reports.  
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cause.”   (R. 3123).  These judicial findings are supported by testimony from the 

motion to suppress hearing in defendant Robert Kraft’s case.6  During that hearing, 

the detectives that monitored the video recordings testified to their lack of training 

on minimization and that they were never given any minimization instructions or 

guidelines.  (R. 2539). One stated that she had merely “spoken about minimization” 

with her husband, who works in law enforcement, sometime “way prior. . .” (R. 

2527, 2538-39).  The other thought it was not possible to remotely turn off the video 

cameras. (R. 2507-08).  As such, the video cameras recorded continuously for five 

days.  (R. 1699, 1855-56).   

Based on this record evidence and the State’s concession, the trial judge 

correctly observed that the video evidence must be suppressed due to two fatal 

deficiencies:  (1) the warrant made no mention of minimization; and (2) the State 

failed to actually implement minimization. (R. 498).  The trial court could not have 

reached any other conclusion and the suppression remedy must be affirmed on 

appeal. 

  

                                                 
6 For the motion to suppress hearing in the instant case, the Parties stipulated to the 
admission of the transcripts from the motion to suppress hearing in Defendant 
Kraft’s case. (R. 547). 
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STANDARD OF REVIEW 

“A trial court’s ruling on a motion to suppress comes to the appellate court 

clothed with a presumption of correctness and the court must interpret the evidence 

and reasonable inferences and deductions derived therefrom in a manner most 

favorable to sustaining the trial court’s ruling.”  Rolling v. State, 695 So. 2d 278, 291 

(Fla. 1997).  Ultimately, this Court applies a “mixed standard” of review to 

suppression rulings.  Price v. State, 2019 WL 3676354, at *2 (Fla. 4th DCA Aug. 7, 

2019).  It “will defer to the trial court’s findings of fact if they are supported by 

competent, substantial evidence” and “review de novo the trial court’s application 

of the law to the facts.”  Calder v. State, 133 So. 3d 1025, 1029 (Fla. 4th DCA 2014).  

Substantial competent evidence is that which is “sufficiently relevant and material 

that a reasonable mind would accept it as adequate to support the conclusion 

reached.”   De Groot v. Sheffield, 95 So. 2d 912, 916 (Fla. 1957). 

ARGUMENT 

I. THE STATE’S SURVEILLANCE FAILED TO SATISFY CONSTITUTIONAL 
MINIMUMS. 

 
 The State surreptitiously recorded unclothed women and men without taking 

even the slightest steps to minimize the activity recorded.   Indeed, the warrant itself 

made no mention of minimization, law enforcement prepared no memorandum 

outlining the steps they would take to minimize, no officers were trained on 
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minimization, and, as conceded by the State, officers made no effort to minimize 

once the video surveillance began. (R. 581,  2539,  and 3137-39). 

 This is in direct violation of established Fourth Amendment jurisprudence 

about the procedural framework that law enforcement must follow.   

A. The State’s Position – That Minimization is Not Required – Has 
no Basis. 

The State’s primary argument is that “minimization is not a constitutional 

requirement for non-audio video surveillance . . .” (State Brief P. 20).  The State 

makes this argument despite mentioning that “a number of federal courts have 

expressed the view that an order authorizing video surveillance should set out 

instructions for limiting police intrusion.”  (State Brief P. 21). 

The State ignores that these federal cases are unanimous and instead suggests 

that they all were incorrect decisions because “none of those courts explained how 

this minimization requirement could be justified by the Fourth Amendment’s text. . 

.” (State Brief P. 21).  The Defendant is not aware of any case that actually stands 

for the State’s position that minimization is not a constitutional requirement when 

conducting video surveillance, and the State has not provided any such case in its 

Brief.  

  



 

9 
 

B. Fourth Amendment Jurisprudence Universally Imposes 
Minimization as a Requirement for Surreptitious Video 
Recording. 

As referred to in law enforcement’s own affidavit seeking a warrant, the 

standard line of Privacy Protections (including minimization) that law enforcement 

must follow when conducting video surveillance mirrors the requirements imposed 

for wiretaps authorized under Title III of the Omnibus Crime Control and Safe 

Streets Act of 1968. 18 U.S.C. § 2518 (“Title III”).  The cases laying out the 

constitutional requirements for video surveillance are clear and unequivocal.  See 

U.S. v. Biasucci, 786 F.2d 503, 510 (2d Cir. 1986) (holding that for video 

surveillance, the “warrant authorizing electronic surveillance [must] be sufficiently 

precise so as to minimize the recording of activities not related to the crimes under 

investigation. . . [and] it must certify that there is no less intrusive means for 

obtaining the needed evidence”);  U.S. v. Williams, 124 F.3d 411, 417 (3d Cir. 1997) 

(“We note that every court of appeals that has addressed video surveillance has held 

that video surveillance conforming to the standards set out in Title III is 

constitutional.”); U.S. v. Cuevas-Sanchez; 821 F.2d 248, 252 (5th Cir. 1987) (“. . . 

we can mandate only those protections required by the Constitution. The [Title III 

requirements] protect the constitutional rights of those under surveillance as they 

have been announced by the Supreme Court”); U.S. v. Koyomejian, 970 F.2d 536, 

542 (9th Cir. 1992) (looking to substantive requirements of Title III to determine 
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whether silent video surveillance met Fourth Amendment requirements);  U.S. v. 

Mesa-Rincon, 911 F.2d  1433, 1437 (10th Cir. 1990) (stating that the constitutional 

requirements for video surveillance include that “the order is sufficiently precise so 

as to minimize the recording of activities not related to the crimes under 

investigation”); Batiste, 2007 WL 2412837 at *7-8 (determining whether state video 

surveillance was appropriate by looking to the requirements of Title III) 

(collectively, the “Federal Minimization Cases”).   

Incredibly, the State argues that these were rogue decisions.  To make this 

argument, the State suggests that no requirements can exist outside of those 

expressly written in the Fourth Amendment and claims that Constitutional standards 

crafted by the courts are beyond the plain text of the Constitution.  This argument 

defies common sense, as the Supreme Court has routinely crafted standards to 

preserve Fourth Amendment privacy rights in the face of evolving surveillance 

technology.  See, e.g., Kyllo v. United States, 533 U.S. 27, 34-35 (2001); Carpenter 

v. United States, 138 S. Ct. 2206, 2214 (2018). 

 More importantly, the State’s position stands in direct contrast to United 

States Supreme Court precedent, pre-dating the passage of Title III, that provided 

the conceptual Constitutional standards for audio surveillance (including 

minimization), which were later adopted by the federal courts evaluating video 

surveillance.  See Berger v. New York, 388 U.S. 41, 58–59 (1967) (New York 
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wiretapping statute held unconstitutional because, among other things, it did not 

proscribe that law enforcement minimize the interception of non-criminal activity); 

Biasucci, 786 F.2d at 510 (discussing the importance of Berger in laying out the 

Constitutional framework for law enforcement to follow).  Berger illustrates that the 

Supreme Court crafted minimization as a standard for interpreting the Fourth 

Amendment to align with modern concerns, just like it did similarly in Kyllo and 

Carpenter.  Indeed, following Berger, for over 50 years courts have characterized 

minimization as a constitutional requirement for government surveillance.  The State 

asks this Court to be the first to call that characterization wrong. 

C. Florida Law is Sparse, But Batiste is Clear.  

 Although there is a lack of Florida state law on video surveillance conducted  

by law enforcement, at least one federal court in Florida has addressed it.7  In United 

States v. Batiste, the Southern District of Florida analyzed whether law 

enforcement’s surveillance (using both Title III wiretaps and non-audio, visual 

surveillance) of a suspected terrorist cell was conducted with appropriate 

Constitutional minimums.  2007 WL 2412837 at *8.  The court cited to many of the 

same Federal Minimization Cases as discussed above for the established notion that 

Title III’s requirements, including minimization, apply to video surveillance.  Id.  In 

                                                 
7 In addition, the Florida Supreme Court has reviewed audio wiretaps and concluded 
that the State’s failure to minimize could only be remedied by complete suppression 
of all the wiretap evidence.  Rodriguez v. State, 297 So. 2d 15, 19–21 (Fla. 1974). 
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the words of the court, “because of the weight of persuasive authority that requires 

it, this Court’s analysis of [video surveillance] is the same as its analysis of the Title 

III wiretap orders.”  Id. 

 Ultimately, in Batiste, the court concluded that there was sufficient 

minimization on the basis that (1) “each of the wiretap orders . . .contained a 

minimization provision;” (2) “the agents and monitors were given minimization 

instructions by a prosecutor prior to the interception of . . .communications;” (3) the 

agents “signed the last page of the instructions certifying that they had read and 

understood the instructions;” and (4) the agents “properly followed those 

instructions in minimizing the intercepted communications.”  Id. at 16.8 

 By contrast, in the instant case, none of the above four minimization steps 

were conducted, even though the detective cited this case to the Duty Judge.  (R. 

3134). 

                                                 
8 Interestingly, the Batiste court had concerns about the over-use of video 
surveillance and noted “. . .video surveillance could not constitutionally be 
conducted, it seems to me, for anything but the most serious offenses, deserving of 
special extraordinary methods that are narrowly [sic] tailed to achieve the 
compelling governmental interest involved.”  Batiste, 2007 WL 2412837 at n.9.  In 
Batiste, law enforcement was investigating national security concerns stemming 
from terrorism.  Here, especially with law enforcement’s admission that there is no 
evidence of human trafficking, the underlying offenses are minor.   
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D. Law Enforcement Acknowledged The Need to Minimize by 
Laying Out Many of The Federal Minimization Cases in The 
Warrant Affidavit. 

 
 While audacious on its face, the State’s argument that this Court should ignore 

federal case law imposing minimization is even more absurd considering that law 

enforcement properly cited to many of the Federal Minimization Cases in the 

warrant affidavit.  The State’s Brief avoids mentioning this fact.  The relevant 

portions of the affidavit are reproduced below: 

 

(R. 3134). 

 

(R. 3135). 

 In sworn writing, law enforcement acknowledged that not only was it aware 

of these cases, but also that these cases provided “safeguards” and “guidelines” that 

law enforcement “believe[d] . . . ha[d] been met through th[e] investigation.”  By 



 

14 
 

offering these cases to the Judge, law enforcement agreed that the Privacy 

Protections outlined by the Federal Minimization Cases would guide the video 

surveillance operation.  Relying on law enforcement’s sworn, written word, the Duty 

Judge authorized the warrant.9 

 Even more telling, when the detective was cross examined regarding his 

investigation (by counsel for a defendant in the same underlying investigation), he 

admitted that, prior to seeking the warrant, he discussed minimization with the State 

Attorney’s Office and was advised that minimization was necessary.  That admission 

is reproduced below: 

  

(R. 1872). 

 Given the sweeping body of law requiring minimization, it makes sense that 

the State Attorney’s Office would advise the detective that minimization is a 

                                                 
9 Although the Duty Judge authorized the warrant, the actual warrant was devoid of 
any minimization requirement, which itself is a fundamental flaw. Batiste, 2007 
WL 2412837 at *7-8 (“ . . .the warrant must require that the surveillance be 
‘conducted in such a way as to minimize the [videotaping] of [activity] not 
otherwise subject to [surveillance] . . . .’”) (quoting U.S. v. Falls, 34 F.3d 674 (8th 
Cir. 1994)). 
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necessary requirement.  Indeed, in light of the detective’s acknowledgement that he 

received this advice, the State’s argument before this Court that minimization is not 

a requirement is, at best, disingenuous. 

II. LAW ENFORCEMENT DID NOT IMPLEMENT MINIMIZATION TECHNIQUES 
AS DICTATED BY THE CASES CITED BY LAW ENFORCEMENT IN THE 
WARRANT AFFIDAVIT. 

A. The State Conceded in Open Court That Its Officers Made no 
Effort to Minimize. 

After openly acknowledging that minimization was necessary for the 

investigation, the attorney representing the State admitted—during the May 20 

hearing on the Motion to Suppress—that law enforcement made no attempt to 

minimize the surveillance recording.   

In his words: 

 

(R. 588). 
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(R. 580-81). 

 Further, the attorney for the State conceded that there was not even a “good 

faith” effort to minimize: 

 
 
(R. 595). 

Therefore, the State, having conceded that it made no good faith effort to 

minimize, cannot raise any argument to the contrary on appeal. See, e.g., Franklin 

v. State, 275 So. 3d 192, 195 (Fla. 4th DCA 2019) (“[A] party may not make or 

invite error [in the lower court] and then take advantage of that error on appeal.”) 

(citation omitted); see also Reznik v. FRCC Prod., Inc., 15 So. 3d 847, 849 (Fla. 4th 

DCA 2009) (citing Sunset Harbour Condominium Ass'n v. Robbins, 914 So. 2d 925, 

928 (Fla. 2005)) (“As a general rule, it is not appropriate for a party to raise an issue 

for the first time on appeal. In order to be preserved for further review by a higher 
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court, an issue must be presented to the lower court and the specific legal argument 

or ground to be argued on appeal or review must be part of that presentation if it is 

to be considered preserved.”). 

B. The Purportedly “Extrinsic” Methods of Minimization Discussed 
in The State’s Brief Did Not Actually Minimize Anything. 

 
 Despite the unequivocal concession discussed above, the State’s Brief tries to 

argue that law enforcement undertook various “extrinsic” methods of minimization.  

Specifically, the State claims that law enforcement effectively minimized by (1) only 

recording for 5 days (albeit, with uninterrupted recording during those 5 days); (2) 

only pointing video cameras in massage rooms and the front lobby; and (3) not 

actively monitoring the continuous video recordings after normal business hours. 

 These supposed methods, however, did nothing to minimize the recording of 

naked people.  See Mesa-Rincon, 911 F.2d at 1441 (“The purpose of the 

minimization requirement is to avoid the recording of activities by persons with no 

connection to the crime under investigation who happen to enter an area covered by 

a camera.”) (emphasis added). During the 5 days of surveillance, any person that 

walked into one of those massage rooms had each and every action recorded.  

Women undressing were recorded.  Men undressing were recorded.  The entire 

period of each person’s massage, regardless of whether it included a sexual 

encounter, was recorded by State-installed video cameras.  It is black-letter law that, 

as acknowledged by the State at the May 20 hearing, where the State records 
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continuously (without any pause), the State has failed to minimize (R. 588, 580-81, 

595).  See, e.g., U.S. v. North, 735 F.3d 212, 216 (5th Cir. 2013) (“essentially 

uninterrupted monitoring” of activities that do “not turn into criminal matters until 

the last few minutes” fails to satisfy the minimization requirement); United States v. 

Focarile, 340 F. Supp. 1033, 1044 (D. Md. 1972) (citing United States v. Scott, 331 

F. Supp. 233, 248 (D.D.C. 1971)) (“If this Court were to allow the Government 

agents to indiscriminately intercept every conversation made and to continue 

monitoring such calls when it becomes clear that they are not related to the 

‘authorized objectives' of the wiretap and in violation of the limiting provisions of 

the order such order would become meaningless verbiage and the protections to the 

right of privacy outlined in Berger. . .would be illusory”). 

C. Law Enforcement’s Failure to Minimize Resulted in Substantial 
Intrusions Into Many People’s Privacy Rights. 

 
To justify the complete failure to minimize, the State relies on two false 

propositions, arguing that (1) someone unclothed in a massage room has a 

diminished expectation of privacy; and that (2) once surveillance began, a person’s 

privacy was already intruded upon with any further surveillance only a de minimis 

additional invasion of privacy.  Both arguments fail because, indisputably, full 

privacy is accorded to a person entering a licensed healthcare clinic for the purpose 

of obtaining a therapeutic massage (naked, or nearly naked), and the State must treat 

that privacy with the utmost respect. 
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i. Masseuses and their clients have an expectation of privacy 
during massage treatment. 

 Despite the State’s claim that there is a diminished expectation of privacy in 

a massage room, Florida law recognizes a “person[’s] … reasonable expectation of 

privacy” in any “place and time when a reasonable person would believe that he or 

she could fully disrobe in privacy, without being concerned that the person’s 

undressing was being viewed, recorded, or broadcasted by another, including, but 

not limited to, the interior of a residential dwelling, bathroom, changing room, fitting 

room, dressing room, or tanning booth.”  § 810.145, Fla. Stat.  Indeed, common 

sense dictates an expectation of privacy exists in a location where people commonly 

disrobe.  See, e.g., Jones v. Houston Cmty. Coll. Sys., 816 F. Supp. 2d 418, 434 (S.D. 

Tex. 2011) (finding heightened expectation of privacy in room that was effectively 

used as a locker room, with individuals often changing clothes therein); Brannum v. 

Overton Cty. Sch. Bd., 516 F.3d 489, 496 (6th Cir. 2008) (students videotaped in 

locker room had a “significant privacy interest in their unclothed bodies”). 

This expectation of privacy would clearly extend to a massage room.  See, 

e.g., Harper v. Lindsay, 616 F.2d 849, 855 (5th Cir. 1980) (“[A] customer of a 

legitimate massage parlor is likely to expect and demand a reasonable amount of 

privacy while he or she is being massaged.”); Myrick v. Bd. of Comm’rs, 677 P.2d 

140, 144 (Wash. 1984) (“Few persons, if any, would be willing to have an audience 

during a full body massage, however innocent and legitimate.”). 



 

20 
 

Regardless of the nature of the facility, for Ms. Wang, as manager of the 

property, the State has already stipulated that she has an expectation of privacy:  

 

(R. 551). 

ii. Occupants of a licensed healthcare facility have the highest 
expectation of privacy. 

 
 Ms. Wang, as a licensed massage therapist, is a state-licensed “health care 

practitioner[s].”  Fla. State. § 456.001(4).  This is the same licensing afforded to 

physicians, pharmacists, and nurses.  Id.  Accordingly, the privacy expected while 

receiving treatment in a massage parlor from a licensed massage therapist should 

match the privacy afforded when receiving treatment in any other healthcare facility.  

Jones v. State, 648 So. 2d 669, 676 (Fla. 1994) (holding that patient had reasonable 

expectation of privacy in hospital room). 

iii. Continuous State surveillance of an unclothed person receiving 
a massage is not a de minimis invasion of privacy. 

 
 With no legitimate argument to justify the illegal recording of unclothed 

people, the State makes the incredible argument that the recording of naked or near-
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naked massages is somehow less intrusive than the audio wiretapping of a 

conversation.  The State tries to bolster its argument by citing to United States v. 

Jacobsen for the proposition that the continued recording of a therapist massaging 

different parts of a patient’s bare body is no different than the State’s search of 

various parts of a package/tube. (State Brief P. 29).  

But the State’s position conflicts with well-established Fourth Amendment 

jurisprudence.  See Mesa-Rincon, 911 F. 2d at 1442-43 (“There can be no doubt that 

“[t]he use of a video camera is an extraordinarily intrusive method of searching” that 

is “identical in its indiscriminate character to wiretapping and bugging, [but] is even 

more invasive of privacy, just as a strip search is more invasive that a pat down.”) 

(emphasis added); United States v. Torres, 751 F.2d 875, 878 (7th Cir. 1984) 

(“[S]ecretly televising people … while they are in what they think is a private place 

is an even greater intrusion on privacy than secretly recording their conversations.”).  

In the words of one authority, a video camera “sees all, and forgets nothing.” 

Constitutionality of Secret Video Surveillance, 91 A.L.R. 5th 585, § 2 (2001). 

III. AS A RESULT OF LAW ENFORCEMENT’S FAILURE TO MINIMIZE, THE 
TRIAL COURT CORRECTLY SUPPRESSED THE ILLEGAL RECORDINGS. 

 
Due to the complete failure to minimize, the entire surveillance operation was 

illegally conducted.  All four trial court judges who have looked at the facts of the 

investigation have reached this conclusion. And these judges have all fashioned the 

same remedy: suppression of all video recordings. This result follows from 
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established Florida law, as well as from the Federal Minimization Cases.  See 

Rodriguez, 297, So. 2d at 21 (when officers “blat[a]ntly ignore” the minimization 

requirement, “the entire [surveillance] evidence must be suppressed.”); North, 735 

F. 3d at 216 (failure to minimize resulted in suppression of all evidence); Renzi, 722 

F. Supp. At 1111 (same); United States v. Simels, No. 08-CR-640 (JG), 2009 WL 

1924746, at *14 (E.D.N.Y. July 2, 2009) (same). 

The State’s suggestion that only recordings of innocent activity should be 

suppressed would undermine the very purpose of minimization.  See United States 

v. Focarile, 340 F. Supp. 1033, 1047 (D. Md. 1972) (“Knowing that only “innocent” 

calls would be suppressed, the government could intercept every conversation 

during the entire period of a wiretap with nothing to lose by doing so since it would 

use at trial only those conversations which had definite incriminating value anyway, 

thereby completely ignoring the minimization mandate . . .”).  Indeed, “the 

minimization requirement. . .would be illusory if it were enforced on an item-by-

item basis by means of suppressing unauthorized seizures at trial after the 

interception is a fait accompli. Minimization as required by the statute must be 

employed by the law enforcement officers during the wiretap, not by the 

court after the wiretap.” Id. at 1046. 

The State cannot avail itself of any good-faith exception because, as discussed 

above, the State has conceded that continuous recording constitutes a complete 
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failure to minimize. (R. 580-81).   This invasion of privacy is made all the worse by 

law enforcement citing to the Federal Minimization Cases in the warrant affidavit.  

Law enforcement told the Duty Judge it knew what safeguards to implement, and 

then totally disregarded them. 

As a result, the trial court suppressed these illegal videos.  This remedy is not 

only permissible and within the discretion of the trial court, but it is also the required 

remedy for rectifying law enforcement’s flagrant disregard for privacy.   

CONCLUSION 

The State’s failure to take any measures to minimize its recording of unclothed 

women and men is undisputed. Four different trial judges have evaluated the same 

facts, reached the same conclusion, and, in applying well-established Fourth 

Amendment law, have suppressed the illegal recordings.  The trial court’s 

suppression order must be affirmed. 
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